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BOOMS 
IMPROVING THE 

Flexibility in the markets for the factors of production 
are a key element of a growth
requires not only that rents, wages, and prices be able to respond quickly to 
changes in market conditions, but also that these critical ingredients into 
production be able to shift out of failing uses and into new, potentially more 
successful ones. Inadequate laws and procedures for insolvent or bankrupt 
businesses can and do inhibit the redeployment of 
therefore slow the adjustment and growth of the economy.

Jamaica’s banking crisis in the late 1990s represented a 
and, since then, unrepeated corporate failure. The experience provided lesson
regulators and policy-makers in the shor
environment and the corporate insolvency laws. Regulatory reform i
immediate aftermath of the crisis addressed many of problems in managing 
institutional and systemic risk in the financial sector
not taken place for the rules governing insolvency and bankruptcy
insolvency regime has limited scope for
dissolution. A concerted effort is now being made to initiate reform in this area.
The present paper is a contribution to the

The brief is divided into two
insolvency regime in Jamaica
for insolvency, bankruptcy, receivership and administration 
well as the U.K, the U.S.A., and Canada to make specific recommend
corporate rescue and rehabilitation appropriate for Jamaica.
sample of the cases of business and 
financial crisis to inform the analysis of weaknesses in the current insolvency 
regime. Finally, Appendix II lists 
the crisis. 

I: THE JAMAICAN 

FORMAL PROCEDURES 

The legal and regulatory framework for bankruptcy and insolvency law in Jamaica 
is based on a legislative model devised in the 
obviously was designed to reflect
time. The law is largely contained
amended) and a Companies Act
2004 but the provisions concerning bankruptcy 
from the previous act. 

Since the Bankruptcy Law of 1879
with inadequacies identified from time to time
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OOMS NEED BUSTS 
THE LEGAL FRAMEWORK FOR INSOLVENCY

Flexibility in the markets for the factors of production – land, labour, and capital 
are a key element of a growth-promoting economic environment. Tha
requires not only that rents, wages, and prices be able to respond quickly to 
changes in market conditions, but also that these critical ingredients into 
production be able to shift out of failing uses and into new, potentially more 

l ones. Inadequate laws and procedures for insolvent or bankrupt 
inhibit the redeployment of productive resources

therefore slow the adjustment and growth of the economy. 

Jamaica’s banking crisis in the late 1990s represented a period of unprecedented 
unrepeated corporate failure. The experience provided lesson

makers in the short-comings of both the financial regulatory 
corporate insolvency laws. Regulatory reform in the 

immediate aftermath of the crisis addressed many of problems in managing 
institutional and systemic risk in the financial sector. However, similar reform has 
not taken place for the rules governing insolvency and bankruptcy. T

gime has limited scope for smooth corporate rehabilitation
. A concerted effort is now being made to initiate reform in this area.

The present paper is a contribution to the issue. 

two parts. Part I reviews the status quo in relation to the 
insolvency regime in Jamaica. Part II highlights and draws upon the best practices 
for insolvency, bankruptcy, receivership and administration from the Caribbean as 
well as the U.K, the U.S.A., and Canada to make specific recommend

orate rescue and rehabilitation appropriate for Jamaica. Appendix I reviews 
the cases of business and financial firm failure during the country’s 

financial crisis to inform the analysis of weaknesses in the current insolvency 
ime. Finally, Appendix II lists the reform measures that have been taken 

AMAICAN INSOLVENCY REGIME 

 

The legal and regulatory framework for bankruptcy and insolvency law in Jamaica 
is based on a legislative model devised in the latter part of the 19th century, which

designed to reflect the commercial needs and social values of the 
contained in the Bankruptcy Act of 1879 (subsequently

amended) and a Companies Act of 1965. A new Companies Act was promulgated
the provisions concerning bankruptcy and insolvency were not changed

Bankruptcy Law of 1879, there have been ad hoc amendments to deal 
with inadequacies identified from time to time. The most significant of these 
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NSOLVENCY 

land, labour, and capital – 
That flexibility 

requires not only that rents, wages, and prices be able to respond quickly to 
changes in market conditions, but also that these critical ingredients into 
production be able to shift out of failing uses and into new, potentially more 

l ones. Inadequate laws and procedures for insolvent or bankrupt 
productive resources and 

period of unprecedented 
unrepeated corporate failure. The experience provided lessons for 

comings of both the financial regulatory 
n the 

immediate aftermath of the crisis addressed many of problems in managing 
, similar reform has 

The current 
corporate rehabilitation or 

. A concerted effort is now being made to initiate reform in this area. 

s quo in relation to the 
highlights and draws upon the best practices 

from the Caribbean as 
well as the U.K, the U.S.A., and Canada to make specific recommendations for 

Appendix I reviews a 
financial firm failure during the country’s 

financial crisis to inform the analysis of weaknesses in the current insolvency 
the reform measures that have been taken since 

The legal and regulatory framework for bankruptcy and insolvency law in Jamaica 
century, which 

the commercial needs and social values of the 
subsequently 
promulgated in 

nd insolvency were not changed 

there have been ad hoc amendments to deal 
The most significant of these was 
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the establishment of the Office of the Trustee in Bankruptcy in 1937
accompanied by the full tran
office of the Administrator General to the 

The Bankruptcy Act and Companies Act 
law and principles of equity
provided by the Bankruptc
still applicable to corporate insolvency.

INSOLVENCY 

The formal procedures for insolvency under the Companies Act are to be found in 
the provisions for Schemes of Arrangements and Reconstructions,
and Dissolution2 and Receivership.

Schemes of Arrangement

Compromises and arrangements can be made betw
creditors, with shareholders h
of creditors to sanction any arrangement or compromise
given legal validity or effect and made binding on the company and creditors when 
it is sanctioned by the court and a copy of the court order is filed with the 
Companies Office. Effectively, a
the rule that a contract can only be varied by agreement of all its parties.
mechanism that provides opportunities for corporate rescue and rehabilitation in a 
situation where complete consensus cannot be achieved
the modern approach to addressing issues of corporate insolvency and bankruptcy

Schemes of arrangement provided a useful mechanism for Jamaican companies 
and their creditors in the wake
entities and the Century Financial entities, which 
financial crisis in the late 1990s
institution. This allowed the depositors in 
or substantially, by the government through Financial Institutions Services 
Limited, in exchange for the transfer of all assets to Financial
Limited (including the right to bring actions in 
be noted that these schemes of arrangement 
schemes, which tend to be more common.

Examples of member/shareholder initiated schemes 
other companies that fell vi
                                        

1 sections 206 - 211 

2 sections 214 - 340 

3 sections 341 - 350 

4 Schemes of Arrangement Under the Companies 
Minott-Phillips, W.I.L.J. Vol. 30 (1) & (2), 2005, 81

5 National Commercial Bank 
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the establishment of the Office of the Trustee in Bankruptcy in 1937
transfer of the role of Trustee in Bankruptcy from the 

office of the Administrator General to the new Office.  

Bankruptcy Act and Companies Act are supplemented by the general common 
law and principles of equity. Procedural guidance in personal insolvency matters is 
provided by the Bankruptcy Rules, while the English Winding-Up Rules (1949) is 
still applicable to corporate insolvency. 

The formal procedures for insolvency under the Companies Act are to be found in 
hemes of Arrangements and Reconstructions,1 Winding Up 

and Receivership.3  

Schemes of Arrangement 

Compromises and arrangements can be made between a company and its 
hareholders having rights to apply to the court to order 

of creditors to sanction any arrangement or compromise. An arrangement is only 
given legal validity or effect and made binding on the company and creditors when 

sanctioned by the court and a copy of the court order is filed with the 
Effectively, a scheme of arrangement is a statutory exception to 

the rule that a contract can only be varied by agreement of all its parties.
provides opportunities for corporate rescue and rehabilitation in a 

where complete consensus cannot be achieved. This is consistent with 
the modern approach to addressing issues of corporate insolvency and bankruptcy

rrangement provided a useful mechanism for Jamaican companies 
n the wake of the economic crisis. For the Blaise

entities and the Century Financial entities, which became insolvent during the 
financial crisis in the late 1990s, a scheme of arrangement was developed for each 

This allowed the depositors in those institutions to be paid out entirely
by the government through Financial Institutions Services 

in exchange for the transfer of all assets to Financial Institutions Services 
including the right to bring actions in the name of the entities

hese schemes of arrangement were depositor/creditor
schemes, which tend to be more common. 

xamples of member/shareholder initiated schemes may also be found 
companies that fell victim to the fall-out in the financial sector in the 1990s.

                                           

Schemes of Arrangement Under the Companies Act, 2004: Lessons from Jamaica, 
, W.I.L.J. Vol. 30 (1) & (2), 2005, 81 

National Commercial Bank Limited 
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the establishment of the Office of the Trustee in Bankruptcy in 1937. This was 
sfer of the role of Trustee in Bankruptcy from the 

are supplemented by the general common 
insolvency matters is 
Up Rules (1949) is 

The formal procedures for insolvency under the Companies Act are to be found in 
Winding Up 

een a company and its 
to apply to the court to order a meeting 

An arrangement is only 
given legal validity or effect and made binding on the company and creditors when 

sanctioned by the court and a copy of the court order is filed with the 
a statutory exception to 

the rule that a contract can only be varied by agreement of all its parties.4 It is a 
provides opportunities for corporate rescue and rehabilitation in a 

This is consistent with 
the modern approach to addressing issues of corporate insolvency and bankruptcy.  

rrangement provided a useful mechanism for Jamaican companies 
the Blaise Financial 

became insolvent during the 
was developed for each 

those institutions to be paid out entirely, 
by the government through Financial Institutions Services 

Institutions Services 
the name of the entities). It should 

/creditor initiated 

also be found amongst 
out in the financial sector in the 1990s.5  

Act, 2004: Lessons from Jamaica, Sandra 
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However, schemes under this statutory provision are rarely used because court 
proceedings are costly and time consuming
a meeting of creditors and getting the required majority vote is complex and can be 
time consuming. In addition
the statutory requirement of getting the court to sanctio
order at the Companies Office of Jamaica
of the member/shareholder initiated scheme 
action being taken by creditors against the company to recover the
petition for winding up, until the court has sanctioned the scheme of arrangement
This weakness provides a window of opportunity for dissenting creditors to derail 
the scheme at an early stage.

Receivership 

The receivership regime is large
a remedy for a secured creditor whose interest
owes his appointment to the creditors own initiative triggered by the terms of a 
debenture, or to a court order at the
accepted that the duty of the receiver is to realise the debt of the creditor w
secured his appointment, (notwithstanding that a receiver 
receiver-manager has considerably extended power
on the business with a view
as currently structured does not
consideration of the wider group of stakeholders that are usually impacted by a 
company’s insolvency. 

Liquidation & Winding up

Liquidation and winding up of a company may be undertaken voluntarily by the 
company, compulsorily by the court
This regime contemplates the termination of the life of the com
some mechanism which interrupts that process
being continued as a going concern.

BANKRUPTCY 

This refers to the legal procedure by whic
the legal consequences of being so adjudged
himself, as determined by the Bankruptcy Act
the debtor, the Bankruptcy Act is premised on debtor fau
bankruptcy. The act is designed primarily to divest the debtor of practically the 
whole of his assets and to make these assets available
creditors through the debtor’s trustee in bankruptcy

The primary shortcoming of the 
for rescue and rehabilitation of a distressed 
has been filed. Another shortcoming is that, although t
appointment of the Trustee in Ban
property or business of a debtor
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However, schemes under this statutory provision are rarely used because court 
proceedings are costly and time consuming. In fact, the whole procedure of calling 
a meeting of creditors and getting the required majority vote is complex and can be 

In addition, the scheme of arrangement is perfected by adhering to 
the statutory requirement of getting the court to sanction the scheme and filing the 
order at the Companies Office of Jamaica. Therefore, another crucial disadvantage 
of the member/shareholder initiated scheme is that there is no power to prevent 
action being taken by creditors against the company to recover their debts

until the court has sanctioned the scheme of arrangement
provides a window of opportunity for dissenting creditors to derail 

the scheme at an early stage. 

The receivership regime is largely considered a creditor’s remedy. In particular, 
a remedy for a secured creditor whose interest is paramount for the receiver (

the creditors own initiative triggered by the terms of a 
a court order at the instigation of the secured creditor

accepted that the duty of the receiver is to realise the debt of the creditor w
secured his appointment, (notwithstanding that a receiver who is appoint

has considerably extended powers, in that he is allowed 
on the business with a view to its sale as a going concern). The receivership regime 
as currently structured does not, therefore, provide real opportunities for 

wider group of stakeholders that are usually impacted by a 

Liquidation & Winding up 

Liquidation and winding up of a company may be undertaken voluntarily by the 
company, compulsorily by the court, or subject to the supervision of the
This regime contemplates the termination of the life of the company, save where 
some mechanism which interrupts that process results in the company’s business 
being continued as a going concern. 

the legal procedure by which an entity is adjudged a bankrupt and 
the legal consequences of being so adjudged, for creditors and the bankrupt 

as determined by the Bankruptcy Act. Following on the English concept of 
the debtor, the Bankruptcy Act is premised on debtor fault as a trigger of 

designed primarily to divest the debtor of practically the 
whole of his assets and to make these assets available for distribution to his 

through the debtor’s trustee in bankruptcy.  

ng of the bankruptcy process is that it provides little scope 
for rescue and rehabilitation of a distressed company once the bankruptcy petition 

Another shortcoming is that, although the court may order the 
appointment of the Trustee in Bankruptcy as the Receiver or Manager of the 
roperty or business of a debtor at any time after a bankruptcy petition has been 

         3 

However, schemes under this statutory provision are rarely used because court 
the whole procedure of calling 

a meeting of creditors and getting the required majority vote is complex and can be 
is perfected by adhering to 
n the scheme and filing the 

nother crucial disadvantage 
is that there is no power to prevent 

ir debts, or to 
until the court has sanctioned the scheme of arrangement. 

provides a window of opportunity for dissenting creditors to derail 

n particular, it is 
is paramount for the receiver (who 

the creditors own initiative triggered by the terms of a 
instigation of the secured creditor). It is 

accepted that the duty of the receiver is to realise the debt of the creditor who has 
who is appointed a 

is allowed to carry 
The receivership regime 

provide real opportunities for 
wider group of stakeholders that are usually impacted by a 

Liquidation and winding up of a company may be undertaken voluntarily by the 
or subject to the supervision of the court. 

pany, save where 
results in the company’s business 

is adjudged a bankrupt and to 
for creditors and the bankrupt 

English concept of 
lt as a trigger of 

designed primarily to divest the debtor of practically the 
for distribution to his 

provides little scope 
once the bankruptcy petition 
he court may order the 

kruptcy as the Receiver or Manager of the 
at any time after a bankruptcy petition has been 
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filed in the court against him
been filed in court. The protection 
perhaps non-existent, against a fraudulent debtor 
conceal or dissipate his assets as soon as he becomes aware that proceedings have 
been filed against him to recover the debt
early intervention on behalf of unsecured creditors (and, in appropriate 
circumstances, for debtors) 
stage of administration. 

OTHER REMEDIES FOR 

Informal procedures that do not necessarily involve the intervention of an 
insolvency practitioner (such as a receiver, liquidator or trustee in bankruptcy) 
under a legally regulated procedure have been utilised in seeking to address 
insolvency and bankruptcy matters
creditors are not unusual. 
release from the claims of creditors, 
receivership. These informal agreements suffer the disadvantage of not 
binding on a creditor who dissents to the proposal put forward
compromised by creditors
have available to him. 

Creditors have also strategically utilised legal mechanisms that are not necessarily 
intended for insolvency and bankruptcy, but have successfully provided the 
required results, whether in
insolvency procedure, or as a me
effect. Constructive and remedial trusts
creditors in this regard. Mareva injunctions/freezing orders
creditors with a respite, pending the outcome of a hearing on the substantive 
issues of insolvency and distribution of assets
shareholders and debenture holders 
Companies Act9. 

CONCLUSION 

It is clear that reform of the operating environment for insolvency and bankruptcy 
is necessary if it is to reflect current commercial realities and be flexible enough to 
accommodate the dynamic commercial environment of the 21
regime for bankruptcy and insolvency must seek to adequately and equitably 
accommodate all interests impacted by insolvency and must
realistic opportunities for rescue and rehabilitation where possible and 

                                        

6 Bankruptcy Act Section 23

7 Barclays Bank Limited v Quistclose Investments Limited
Peck International plc (in administration) No. 2

8 TSB Private International SA v Chabra & another
Ltd v Eagle Home Pty Ltd. (1997) 148 ALR 247

9 Sections 213 & 213A 
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filed in the court against him,6 this order can only be made after the petition has 
The protection that this offers is, therefore, very limited

against a fraudulent debtor (who would likely take steps to 
conceal or dissipate his assets as soon as he becomes aware that proceedings have 
been filed against him to recover the debt). There is also no statutory protection for 

on behalf of unsecured creditors (and, in appropriate 
circumstances, for debtors) that could be offered by a pre-insolvency proceedings 

EMEDIES FOR ADDRESSING INSOLVENCY AND BANKRUPTCY

Informal procedures that do not necessarily involve the intervention of an 
insolvency practitioner (such as a receiver, liquidator or trustee in bankruptcy) 
under a legally regulated procedure have been utilised in seeking to address 
insolvency and bankruptcy matters. Informal agreements and compromises with 

. These may result in debt restructuring, deferral or 
se from the claims of creditors, convertible debt transactions, or 

e informal agreements suffer the disadvantage of not 
binding on a creditor who dissents to the proposal put forward. The 

creditors who decide to pursue other legal remedies that he may 

ve also strategically utilised legal mechanisms that are not necessarily 
intended for insolvency and bankruptcy, but have successfully provided the 

r in maintaining the status quo pending some formal 
or as a means of legally avoiding an insolvency procedure or 

onstructive and remedial trusts7 have both provided opportunities for 
Mareva injunctions/freezing orders8 have also provided 

creditors with a respite, pending the outcome of a hearing on the substantive 
issues of insolvency and distribution of assets. Opportunities are also open to 
shareholders and debenture holders within the oppression provisions under the 

It is clear that reform of the operating environment for insolvency and bankruptcy 
reflect current commercial realities and be flexible enough to 

dynamic commercial environment of the 21st century
regime for bankruptcy and insolvency must seek to adequately and equitably 
accommodate all interests impacted by insolvency and must, of necessity
realistic opportunities for rescue and rehabilitation where possible and 

                                           

Bankruptcy Act Section 23 

Barclays Bank Limited v Quistclose Investments Limited [19680 3 All. E.R. 651; 
Peck International plc (in administration) No. 2 [1998] 3 All E.R. 812  

TSB Private International SA v Chabra & another [1992] 2 All E.R. 245; Led Builders Pty 
(1997) 148 ALR 247 
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can only be made after the petition has 
very limited, and 

who would likely take steps to 
conceal or dissipate his assets as soon as he becomes aware that proceedings have 

There is also no statutory protection for 
on behalf of unsecured creditors (and, in appropriate 

insolvency proceedings 

ANKRUPTCY 

Informal procedures that do not necessarily involve the intervention of an 
insolvency practitioner (such as a receiver, liquidator or trustee in bankruptcy) 
under a legally regulated procedure have been utilised in seeking to address 

Informal agreements and compromises with 
These may result in debt restructuring, deferral or 

or unofficial 
e informal agreements suffer the disadvantage of not being 

efforts can be 
to pursue other legal remedies that he may 

ve also strategically utilised legal mechanisms that are not necessarily 
intended for insolvency and bankruptcy, but have successfully provided the 

pending some formal 
ans of legally avoiding an insolvency procedure or 

provided opportunities for 
have also provided 

creditors with a respite, pending the outcome of a hearing on the substantive 
Opportunities are also open to 

the oppression provisions under the 

It is clear that reform of the operating environment for insolvency and bankruptcy 
reflect current commercial realities and be flexible enough to 

century. A modern 
regime for bankruptcy and insolvency must seek to adequately and equitably 

of necessity, provide 
realistic opportunities for rescue and rehabilitation where possible and 

[19680 3 All. E.R. 651; Re Polly    

Led Builders Pty 
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appropriate. In so doing, the engagement of a wider group of stakeholders must be 
considered beyond the extent that
also, arguably, a case for more certainty of
regulatory framework, by providing a single body of law to address insolvency and 
bankruptcy. 

II. INTERNATIONAL 
In charting the path towards reform
following jurisdictions will be considered:
Barbados and Trinidad.  

The Bankruptcy and Insolvency Acts of Barbados and Trinidad are apparently 
modelled on the Canadian Bankruptcy and Insolvency Act; 
almost identical. The Barbados A
act is yet to be proclaimed 
references will be made directly to the Barbados Act
the same positions taken on the Barbados act
British Virgin Islands model is significantly influenced by the United Kingdom 
regime.  

References to the United States insolvency regime are limited to Chapter 11 of the 
US Bankruptcy Code, which is largely used to address 
insolvency, but is also available for personal insolvency matters.

BARBADOS’ APPROACH TO THE 
AND SECURED CREDITORS

Similar provisions as those provided under the Barbados a
as an approach to reforming the legal and regulatory framework.

Overview 

The Barbados act includes extensive provisions
between an Insolvent and his secured creditors.
perceived and real imbalances in
regulating the enforcement of security by the secured creditor. There 
window of opportunity for 
creditor and, if used wisely, the provisions may 
efforts of an Insolvent. 

Under the Barbados act, a secured creditor’s contractual rights to enforce his 
security may be put on hold where notice of intention to file a Proposal has been 
filed by the insolvent.11 It defines a Proposal as “…a proposal for a composition, for 

                                        

10 Section 10B 

11 Section 41 
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the engagement of a wider group of stakeholders must be 
beyond the extent that is accommodated in the existing regime

case for more certainty of, and accessibility to, the legal and 
by providing a single body of law to address insolvency and 

NTERNATIONAL BEST PRACTICE 
In charting the path towards reform in Jamaica, aspects of the regimes of the 
following jurisdictions will be considered: Canada, United Kingdom, United States, 

The Bankruptcy and Insolvency Acts of Barbados and Trinidad are apparently 
n Bankruptcy and Insolvency Act; their provisions

The Barbados Act has been in force since 2001 while
act is yet to be proclaimed (though passed in 2007). For purposes of this study, 
references will be made directly to the Barbados Act, but it should be noted that 

tions taken on the Barbados act apply to the Trinidad Act. The 
British Virgin Islands model is significantly influenced by the United Kingdom 

References to the United States insolvency regime are limited to Chapter 11 of the 
which is largely used to address issues of corporate 

insolvency, but is also available for personal insolvency matters. 

PPROACH TO THE RELATIONSHIP BETWEEN THE I
REDITORS 

se provided under the Barbados act should be considered 
approach to reforming the legal and regulatory framework. 

ct includes extensive provisions which govern the relationship 
between an Insolvent and his secured creditors.10  The act seeks to address the 
perceived and real imbalances in the treatment and fortunes of creditors

the enforcement of security by the secured creditor. There 
 a debtor seeking to get some reprieve from his secured 

f used wisely, the provisions may assist the rescue/rehabilitation 

a secured creditor’s contractual rights to enforce his 
security may be put on hold where notice of intention to file a Proposal has been 

It defines a Proposal as “…a proposal for a composition, for 
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the engagement of a wider group of stakeholders must be 
is accommodated in the existing regime. There is 

the legal and 
by providing a single body of law to address insolvency and 

, aspects of the regimes of the 
Canada, United Kingdom, United States, 

The Bankruptcy and Insolvency Acts of Barbados and Trinidad are apparently 
r provisions are 
while the Trinidad 

or purposes of this study, 
but it should be noted that 

apply to the Trinidad Act. The 
British Virgin Islands model is significantly influenced by the United Kingdom 

References to the United States insolvency regime are limited to Chapter 11 of the 
issues of corporate 

INSOLVENT 

ct should be considered 

which govern the relationship 
The act seeks to address the 

the treatment and fortunes of creditors, by 
the enforcement of security by the secured creditor. There is a small 

a debtor seeking to get some reprieve from his secured 
assist the rescue/rehabilitation 

a secured creditor’s contractual rights to enforce his 
security may be put on hold where notice of intention to file a Proposal has been 

It defines a Proposal as “…a proposal for a composition, for 
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an extension of time or a scheme of arrangement…”
making of Proposals13 or filing of a notice of intention to make a proposal
particular circumstances. 

Unless the secured creditor is able to show that he is exempt from the effects of the 
filing of the notice of intention to make a proposal or the filing of a proposal, the 
stay on his rights to enforce his security remain in place until either a trustee has 
been discharged or the Insolvent has been declared a bankrupt.
provided which outline the parameters within which the Court may make 
of exemption. This clearly 
creditors whilst seeking to achieve some balance of all interests impacted.

The Framework for the Proposal and Stay of Proceedings

Part V of the Barbados act lays out the framework that permits the making of a 
Proposal by an insolvent entity
estate of a bankrupt. It provides 
the claims of creditors. The Proposal must be made to creditors generally
also be made to a secured creditor in respect of any class of secured c
of proceedings is imposed once a notice of intention to make a Proposal or a 
Proposal is filed.  

The parameters of the stay 
that:  

“…no creditor has any remedy against the insolvent pers
property, or shall commence or continue any action, execution or other proceedings, 
for the recovery of a claim provable in bankruptcy…”

The initial period of the stay of proceedings is 30 days upon the filing of a notice of 
intention to make a proposal
of the stay for additional 45
after the initial 30 days’ stay.
six months.  

The requirements for obtaining Court approval of the extension of the stay include:

1. The insolvent acted in good faith and with due diligence;

2. The likelihood of the Insolvent making a viable Proposal if given the 
opportunity of the extension of the st

3. No creditor would be materially prejudiced by the grant of the extension.

                                        

12 Section 2 

13 Section 12 

14 Section 16 

15 Section 16 (9) 
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an extension of time or a scheme of arrangement…”12 and makes provision for the 
or filing of a notice of intention to make a proposal

 

the secured creditor is able to show that he is exempt from the effects of the 
notice of intention to make a proposal or the filing of a proposal, the 

stay on his rights to enforce his security remain in place until either a trustee has 
discharged or the Insolvent has been declared a bankrupt. Safeguards are 

provided which outline the parameters within which the Court may make 
of exemption. This clearly demonstrates an effort to respect the rights of secured 

eking to achieve some balance of all interests impacted.

The Framework for the Proposal and Stay of Proceedings 

ct lays out the framework that permits the making of a 
entity, a receiver, liquidator, bankrupt or trustee of the 

provides the mechanism for seeking short-term relief from 
the claims of creditors. The Proposal must be made to creditors generally
also be made to a secured creditor in respect of any class of secured c
of proceedings is imposed once a notice of intention to make a Proposal or a 

The parameters of the stay of proceedings are extensive in reach. Section 41 states 

“…no creditor has any remedy against the insolvent person or the insolvent person’s 
property, or shall commence or continue any action, execution or other proceedings, 
for the recovery of a claim provable in bankruptcy…”  

The initial period of the stay of proceedings is 30 days upon the filing of a notice of 
osal. However, the Insolvent must apply for an extension 

of the stay for additional 45-day intervals, up to a maximum of five (5) months, 
after the initial 30 days’ stay.15 Therefore, the result could be a stay for a total of 

The requirements for obtaining Court approval of the extension of the stay include:

The insolvent acted in good faith and with due diligence; 

The likelihood of the Insolvent making a viable Proposal if given the 
opportunity of the extension of the stay; and 

No creditor would be materially prejudiced by the grant of the extension.
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makes provision for the 
or filing of a notice of intention to make a proposal,14 in the 

the secured creditor is able to show that he is exempt from the effects of the 
notice of intention to make a proposal or the filing of a proposal, the 

stay on his rights to enforce his security remain in place until either a trustee has 
Safeguards are 

provided which outline the parameters within which the Court may make the order 
an effort to respect the rights of secured 

eking to achieve some balance of all interests impacted. 

ct lays out the framework that permits the making of a 
or trustee of the 
term relief from 

the claims of creditors. The Proposal must be made to creditors generally, and may 
also be made to a secured creditor in respect of any class of secured claim. A stay 
of proceedings is imposed once a notice of intention to make a Proposal or a 

ection 41 states 

on or the insolvent person’s 
property, or shall commence or continue any action, execution or other proceedings, 

The initial period of the stay of proceedings is 30 days upon the filing of a notice of 
apply for an extension 

up to a maximum of five (5) months, 
a stay for a total of 

The requirements for obtaining Court approval of the extension of the stay include: 

The likelihood of the Insolvent making a viable Proposal if given the 

No creditor would be materially prejudiced by the grant of the extension. 
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A creditor, interim receiver or trustee may apply to the Court for a declaration that 
the stay does not apply to him
declaration either on the grounds 
prejudice to this creditor, or 
other considerations. 

On filing a Proposal or an intention to make a Proposal
from commencing or continuing proceedings against the Insolvent unless the 
trustee has been discharged or the Insolvent becomes a bankrupt
parties to agreements with the insolvent are prevented from terminating or 
amending any agreement 
accelerated payment under an agreement
insolvency or the fact of owing arrears.

Supplementary Recommendations

In addition to similar provisions as 
following should be considered to enhance the 
Jamaica: 

1. The opportunity for rescue/rehabilitation 
making a Proposal or filing notice of intention to
who is clearly on the path to insolvency, but does not qualify as an Insolvent as 
defined under existing law or the Barbados Act and who, if corrective and 
preventative action is not taken, would become insolvent
Act, no accommodation is made for an entity that is not

The Canadian courts, through judicial activism and or the exercise of its inherent 
jurisdiction have addressed this perceived shortcoming in Canadian insolvency 
law. Re Stelco Inc.16 provides an example of this approach, taken by the Ontario 
Superior Court of Justice. 
relevant Canadian insolvency and bankruptcy legislation in facilitating 
rehabilitation and rescue sho
at the point of  “…the last gasp of a dying company; it should be implemented prior 
to the death throe.”   The learned Judge found that the subject company was not 
insolvent, as defined under Canadian in
the company’s argument of a “looming liquidity crisis” which made it likely that its 
operating capital would run out in a matter of months if the company was not 
allowed the opportunity of creditor protection and th
reorganise its affairs.  

The approach in the United States
particular issue, expressly states
(a) 3,17 that ‘good faith’ is a

                                        

16 (2005) 75 O.R. (3d) (Ont. C.A.) 

17 Chapter 11 is the Title of the US Bankruptcy Code generally available to companies and 
partnerships seeking protection fro
reorganisation and restructuring.
provisions.  
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A creditor, interim receiver or trustee may apply to the Court for a declaration that 
the stay does not apply to him. The Court has the discretion to make the 

on the grounds that the stay is likely to result in material 
, or that it is equitable to make the declaration

On filing a Proposal or an intention to make a Proposal, all creditors are prevented
from commencing or continuing proceedings against the Insolvent unless the 
trustee has been discharged or the Insolvent becomes a bankrupt. In general, 
parties to agreements with the insolvent are prevented from terminating or 

 with the debtor/insolvent, or seeking to pursue an 
accelerated payment under an agreement, if it is only based on the debtor’s 
insolvency or the fact of owing arrears. 

Recommendations to the Barbadian Approach 

similar provisions as those provided under the Barbados Act
following should be considered to enhance the legal and regulatory framework

nity for rescue/rehabilitation should be extended to allow for 
making a Proposal or filing notice of intention to make a Proposal by a debtor 
who is clearly on the path to insolvency, but does not qualify as an Insolvent as 
defined under existing law or the Barbados Act and who, if corrective and 
preventative action is not taken, would become insolvent. Under the 
Act, no accommodation is made for an entity that is not already insolvent.

The Canadian courts, through judicial activism and or the exercise of its inherent 
jurisdiction have addressed this perceived shortcoming in Canadian insolvency 

provides an example of this approach, taken by the Ontario 
. Justice Farley declared that the fundamental purpose of 

relevant Canadian insolvency and bankruptcy legislation in facilitating 
rehabilitation and rescue should not be to address a company’s financial concerns 
at the point of  “…the last gasp of a dying company; it should be implemented prior 
to the death throe.”   The learned Judge found that the subject company was not 
insolvent, as defined under Canadian insolvency and bankruptcy law and accepted 
the company’s argument of a “looming liquidity crisis” which made it likely that its 
operating capital would run out in a matter of months if the company was not 
allowed the opportunity of creditor protection and the breathing space to 

in the United States which, arguably, provides more certainty on this 
particular issue, expressly states, under its Chapter 11 Bankruptcy Code § 1129 

is a requirement for a reorganisation/restructuring plan to 

                                           

2005) 75 O.R. (3d) (Ont. C.A.)  

the US Bankruptcy Code generally available to companies and 
tnerships seeking protection from creditors and the opportunity for a supervised 

reorganisation and restructuring. However, individuals are not excluded from accessing its 
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A creditor, interim receiver or trustee may apply to the Court for a declaration that 
The Court has the discretion to make the 

material 
that it is equitable to make the declaration based on 

all creditors are prevented 
from commencing or continuing proceedings against the Insolvent unless the 

In general, 
parties to agreements with the insolvent are prevented from terminating or 

or seeking to pursue an 
debtor’s 

 

those provided under the Barbados Act, the 
legal and regulatory framework in 

should be extended to allow for 
make a Proposal by a debtor 

who is clearly on the path to insolvency, but does not qualify as an Insolvent as 
defined under existing law or the Barbados Act and who, if corrective and 

Under the Barbados 
insolvent. 

The Canadian courts, through judicial activism and or the exercise of its inherent 
jurisdiction have addressed this perceived shortcoming in Canadian insolvency 

provides an example of this approach, taken by the Ontario 
Justice Farley declared that the fundamental purpose of 

relevant Canadian insolvency and bankruptcy legislation in facilitating 
uld not be to address a company’s financial concerns 

at the point of  “…the last gasp of a dying company; it should be implemented prior 
to the death throe.”   The learned Judge found that the subject company was not 

solvency and bankruptcy law and accepted 
the company’s argument of a “looming liquidity crisis” which made it likely that its 
operating capital would run out in a matter of months if the company was not 

e breathing space to 

provides more certainty on this 
under its Chapter 11 Bankruptcy Code § 1129 

a reorganisation/restructuring plan to 

the US Bankruptcy Code generally available to companies and 
m creditors and the opportunity for a supervised 
However, individuals are not excluded from accessing its 
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be confirmed. Good faith is not listed as an express ground for 
application and there is no

The parameters of the requirement of insolvency and the exp
‘good faith’ as prerequisites for gaining access and subsequent protection under 
Chapter 11 have been tested in the US courts. In 
Telecom Express Inc.18 acknowledged that insolvency was not a necessary 
prerequisite to filing for Chapter 11 protection
that the company was not insolvent, this was not accepted as grounds for the 
petition for protection to fail
‘good faith’ or any other statutory objective set out in the Code
statutory objectives identify solvency or insolvency as a concern.

2. There should be special provision made for securing financing during the period 
of stay of proceedings, referred to as 
financing”). This is not 

A critical issue for a restructuring debtor is how the business will be financed while 
operating under a statutory stay of proceedings
often inextricably linked to the debtor’s ability to keep the business alive, while 
working out an acceptable plan with its creditors

Canadian courts have addressed a similar legislative deficiency by exercising 
judicial discretion in order to permit debtor in
cases, receivers have been permitted to borrow from existing creditors or a new 
creditor in order to preserve and protect the business during the period of working 
out a reorganisation plan.
has made debtor in possession financing
which expressly permits a corporate debtor, in exchange for post proposal 
financing, to grant first charges over unencumbered assets and to provide s
priority over existing creditors.

Debtor in possession financing
Bankruptcy Code § 361 - 364
Court and may either be treated as an administrative expen
claims of unsecured creditors associated with considering the debtor’s application 
for protection or ranked as
secured by a lien on property not otherwise encumbered; or (c) s
lien on encumbered property.

3. Even as there is basis for a Bankruptcy and Insolvency Act, the provisions in 
the Companies Act concerning receivership, liquidation and schemes of 
arrangement should remain intact

                                        

18 384 F3d 108 (3rd Cir. 2004) (Integrated) the Third Circuit Court (a court with appellate 
jurisdiction)  

19 See for example Robert F. Kowal Investment Limited v Deeder Electric Limited (1976) 9 
O.R. (2d), 84; Canada (Minister of Indian Affairs &
(1994) 27 C.B.R (3d) 148 (Ont. Gen Div.); William Investment Limited v Bank of America 
Canada [1991] O.J. 721 (QL) (Ont. Ct. (Gen Div.)
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Good faith is not listed as an express ground for making the 
no specific requirement that the applicant be insolvent

The parameters of the requirement of insolvency and the express requirement of 
‘good faith’ as prerequisites for gaining access and subsequent protection under 

have been tested in the US courts. In NMSBPCSLDHB L.P. v Integrated 
acknowledged that insolvency was not a necessary 

quisite to filing for Chapter 11 protection. Thus, although the facts showed 
that the company was not insolvent, this was not accepted as grounds for the 

to fail. The real issue was whether the petition satisfied the 
any other statutory objective set out in the Code. None of the 

statutory objectives identify solvency or insolvency as a concern. 

should be special provision made for securing financing during the period 
of stay of proceedings, referred to as debtor in possession financing

This is not in the Barbados Act. 

A critical issue for a restructuring debtor is how the business will be financed while 
operating under a statutory stay of proceedings. The success of a rescue effort is 

inextricably linked to the debtor’s ability to keep the business alive, while 
working out an acceptable plan with its creditors.  

Canadian courts have addressed a similar legislative deficiency by exercising 
judicial discretion in order to permit debtor in possession financing. 

receivers have been permitted to borrow from existing creditors or a new 
creditor in order to preserve and protect the business during the period of working 
out a reorganisation plan.19 The Canadian legislature, recognising the

debtor in possession financing possible by Bill C-55 (November 2005) 
which expressly permits a corporate debtor, in exchange for post proposal 
financing, to grant first charges over unencumbered assets and to provide s
priority over existing creditors. 

Debtor in possession financing is expressly provided for in the U.S. Chapter 11 
364. This form of financing is to be authorised by the 

Court and may either be treated as an administrative expense with priority over the 
claims of unsecured creditors associated with considering the debtor’s application 
for protection or ranked as: (a) priority over certain administrative expenses (b) 
secured by a lien on property not otherwise encumbered; or (c) secured by a junior 

roperty. 

ven as there is basis for a Bankruptcy and Insolvency Act, the provisions in 
the Companies Act concerning receivership, liquidation and schemes of 
arrangement should remain intact. Not all insolvent entities should be allowe

                                           

Cir. 2004) (Integrated) the Third Circuit Court (a court with appellate 

See for example Robert F. Kowal Investment Limited v Deeder Electric Limited (1976) 9 
O.R. (2d), 84; Canada (Minister of Indian Affairs & Northern Development) v Curragh Inc. 
(1994) 27 C.B.R (3d) 148 (Ont. Gen Div.); William Investment Limited v Bank of America 

. 721 (QL) (Ont. Ct. (Gen Div.) 
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making the 

specific requirement that the applicant be insolvent.  

ress requirement of 
‘good faith’ as prerequisites for gaining access and subsequent protection under 

NMSBPCSLDHB L.P. v Integrated 
acknowledged that insolvency was not a necessary 

although the facts showed 
that the company was not insolvent, this was not accepted as grounds for the 

. The real issue was whether the petition satisfied the 
None of the 

should be special provision made for securing financing during the period 
in possession financing (“DIP 

A critical issue for a restructuring debtor is how the business will be financed while 
The success of a rescue effort is 

inextricably linked to the debtor’s ability to keep the business alive, while 

Canadian courts have addressed a similar legislative deficiency by exercising 
. In a number of 

receivers have been permitted to borrow from existing creditors or a new 
creditor in order to preserve and protect the business during the period of working 

recognising the shortcoming, 
55 (November 2005) 

which expressly permits a corporate debtor, in exchange for post proposal 
financing, to grant first charges over unencumbered assets and to provide super 

Chapter 11 
This form of financing is to be authorised by the 

se with priority over the 
claims of unsecured creditors associated with considering the debtor’s application 

(a) priority over certain administrative expenses (b) 
ecured by a junior 

ven as there is basis for a Bankruptcy and Insolvency Act, the provisions in 
the Companies Act concerning receivership, liquidation and schemes of 

should be allowed 

Cir. 2004) (Integrated) the Third Circuit Court (a court with appellate 

See for example Robert F. Kowal Investment Limited v Deeder Electric Limited (1976) 9 
Northern Development) v Curragh Inc. 

(1994) 27 C.B.R (3d) 148 (Ont. Gen Div.); William Investment Limited v Bank of America 
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access to the Bankruptcy and I
access should be set. Depending on the circumstances of the particular entity it 
may not be worth the effort pursuing protection under the framework provided
Consideration may, therefore
options. 

The existing receivership regime was adopted from the UK and functioned in all 
major respects like the receivership regime in the UK prior to 2002
the shortcomings of the regime
insolvent but otherwise viable companies may be saved
the Enterprise Act in 2002
rescue and to produce better returns for creditors as a whole.”
Act effectively abolished the administration of receivership, which was conducted 
in a manner similar to the current receivership procedure
curtail what was perceived as an unh
secured creditors. The act also opened up avenues other than the court for the 
appointment of a receiver. 
directors even as a court appointed receiver is still pos
the board greater influence over the direction of proceedings and the ability to 
capitalise on opportunities at an early stage of diagnosing potential problems
directors are usually in the best position to sense impending cr

4. In light of the renewed interest in the 
regime facilitating rescue and rehabilitation in the U
its usefulness to Jamaican companies in the 1990s financial crisis, it may be 
worth re-visiting the provisions with a view to addressing the shortcomings 
identified earlier in this paper, in addition to any other enhancing provisions 
that may be added. 

The scheme of arrangement
century. In recent years, it has been the centre of renewed interest as it has 
provided a suitable vehicle for the reconstruction of distressed companies, 
particularly insurance companies.
Report22 commented upon the 
Service (UK) also looked at schemes of arrangement in its review of Company 
Rescue and Business Reconstruction Mechanisms.

CONCLUSION 
The Private Sector Organisation of Jamaica
Committee has been examining the matter of reform with a view to accelerating the 

                                        

20 Hansard, HC Deb 10 April, 2002, 53

21 D. Milman, “Schemes of Arrangement: Their C
4(Sep), 145-146 

22 November 2000 (URN 00/1335)

23 November 2000 
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access to the Bankruptcy and Insolvency regime provided and a threshold for 
Depending on the circumstances of the particular entity it 

may not be worth the effort pursuing protection under the framework provided
therefore, be given to enhancing some of the 

The existing receivership regime was adopted from the UK and functioned in all 
major respects like the receivership regime in the UK prior to 2002. Recognising 

of the regime, and in an effort to promote a culture within which 
insolvent but otherwise viable companies may be saved, the UK government passed 
the Enterprise Act in 2002. The stated purpose of this act is to “facilitate company 

tter returns for creditors as a whole.”20   The Enterprise 
Act effectively abolished the administration of receivership, which was conducted 
in a manner similar to the current receivership procedure. The intention was to 

what was perceived as an unhealthy amount of power in the hands of 
The act also opened up avenues other than the court for the 

. The regime can now be initiated by the company or its 
directors even as a court appointed receiver is still possible. These options allow 
the board greater influence over the direction of proceedings and the ability to 
capitalise on opportunities at an early stage of diagnosing potential problems
directors are usually in the best position to sense impending crisis. 

In light of the renewed interest in the scheme of arrangement mechanism as a 
regime facilitating rescue and rehabilitation in the United Kingdom
its usefulness to Jamaican companies in the 1990s financial crisis, it may be 

visiting the provisions with a view to addressing the shortcomings 
identified earlier in this paper, in addition to any other enhancing provisions 

scheme of arrangement has been a feature of U.K. company law for over a 
it has been the centre of renewed interest as it has 

provided a suitable vehicle for the reconstruction of distressed companies, 
particularly insurance companies.21  The Company Law Review Committee (UK) 

commented upon the scheme of arrangement procedure. The Insolvency 
Service (UK) also looked at schemes of arrangement in its review of Company 
Rescue and Business Reconstruction Mechanisms.23  

Private Sector Organisation of Jamaica (PSOJ) Insolvency Law Review 
as been examining the matter of reform with a view to accelerating the 

                                           

Hansard, HC Deb 10 April, 2002, 53 

D. Milman, “Schemes of Arrangement: Their Continuing Role” Insolvency L.J. 2001, 

November 2000 (URN 00/1335) 
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nsolvency regime provided and a threshold for 
Depending on the circumstances of the particular entity it 

may not be worth the effort pursuing protection under the framework provided. 
 existing 

The existing receivership regime was adopted from the UK and functioned in all 
Recognising 

and in an effort to promote a culture within which 
the UK government passed 

The stated purpose of this act is to “facilitate company 
The Enterprise 

Act effectively abolished the administration of receivership, which was conducted 
The intention was to 

ealthy amount of power in the hands of 
The act also opened up avenues other than the court for the 

The regime can now be initiated by the company or its 
These options allow 

the board greater influence over the direction of proceedings and the ability to 
capitalise on opportunities at an early stage of diagnosing potential problems. The 

 

mechanism as a 
ingdom, and given 

its usefulness to Jamaican companies in the 1990s financial crisis, it may be 
visiting the provisions with a view to addressing the shortcomings 

identified earlier in this paper, in addition to any other enhancing provisions 

company law for over a 
it has been the centre of renewed interest as it has 

provided a suitable vehicle for the reconstruction of distressed companies, 
The Company Law Review Committee (UK) 

The Insolvency 
Service (UK) also looked at schemes of arrangement in its review of Company 

Insolvency Law Review 
as been examining the matter of reform with a view to accelerating the 

ontinuing Role” Insolvency L.J. 2001, 
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process towards modernising the commercial operating environment
interests within corporate Jamaica have also been agitating for urgent reform
this area. The reforms that have
Jamaica to meet international standards in its legal and regulatory framework for 
bankruptcy and insolvency
framework for determining whether a company c
rehabilitated.  

It is to be noted, however, that even as these reforms are considered necessary and 
important, especially if the recommended changes incorporate those aspects of the 
U.S. Chapter 11 Bankruptcy Code
insolvency laws referred to above, there are situations of insolvency and 
bankruptcy that such reforms will not be able to prevent or save
studies of the failures during the 1990s financial crisis (see 
glaring instances of mismanagement and
instances bordering on criminal misconduct
framework certainly facilitated these occurrences
framework cannot entirely preclude them

One can never know whether
would have resulted in the rescue or
during the financial crisis. 
companies to be saved. The recommended reforms will simply provide greater 
certainty, in a structured environment, to identify occurrences an
determining whether, and in what form
financially distressed company
law is to determine whether a financially distressed company should be 
opportunity to be saved.24

                                        

24 Report of the Review Committee, Insolvency Law and Practice (1982) , chaired by Sir 
Kenneth Corke, set up to review the UK insolvency law framework
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process towards modernising the commercial operating environment
interests within corporate Jamaica have also been agitating for urgent reform

that have been recommended in this paper are necessary 
Jamaica to meet international standards in its legal and regulatory framework for 
bankruptcy and insolvency. They will provide a sufficiently certain, regulated 
framework for determining whether a company can and should be rescued or 

It is to be noted, however, that even as these reforms are considered necessary and 
important, especially if the recommended changes incorporate those aspects of the 

Chapter 11 Bankruptcy Code and the Canadian and UK bankruptcy and 
insolvency laws referred to above, there are situations of insolvency and 
bankruptcy that such reforms will not be able to prevent or save. Based on case 

of the failures during the 1990s financial crisis (see Appendix
of mismanagement and poor corporate governance, in some 

instances bordering on criminal misconduct. And, although a weak regulatory 
facilitated these occurrences, the strengthening of the 

entirely preclude them.  

whether a reformed bankruptcy and insolvency framework 
would have resulted in the rescue or rehabilitation of the entities which 

. A reformed regulatory framework will not provid
The recommended reforms will simply provide greater 

certainty, in a structured environment, to identify occurrences and bases for 
and in what form, rescue and rehabilitation may be open to a 

distressed company. Indeed, one of the objects of corporate insolvency 
law is to determine whether a financially distressed company should be 

                                           

Report of the Review Committee, Insolvency Law and Practice (1982) , chaired by Sir 
Kenneth Corke, set up to review the UK insolvency law framework 
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process towards modernising the commercial operating environment. Other 
interests within corporate Jamaica have also been agitating for urgent reform in 

are necessary for 
Jamaica to meet international standards in its legal and regulatory framework for 

will provide a sufficiently certain, regulated 
an and should be rescued or 

It is to be noted, however, that even as these reforms are considered necessary and 
important, especially if the recommended changes incorporate those aspects of the 

an and UK bankruptcy and 
insolvency laws referred to above, there are situations of insolvency and 

Based on case 
ppendix I), there were 

poor corporate governance, in some 
weak regulatory 

, the strengthening of the 

a reformed bankruptcy and insolvency framework 
which failed 

A reformed regulatory framework will not provide for all 
The recommended reforms will simply provide greater 

d bases for 
rescue and rehabilitation may be open to a 
one of the objects of corporate insolvency 

law is to determine whether a financially distressed company should be given the 

Report of the Review Committee, Insolvency Law and Practice (1982) , chaired by Sir 
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Appendix I: Business Failure Cases

This review is a sample of the companies t
financial crisis of the late 1990s
would seek to determine the causes of “failure” and in particular comment on 
whether any legal or any situational requirements could have reduce
rate. 

INTRODUCTION 

“Several studies have found that liberalisation
countries has been accompanied by financial fragility and widespread distress 
affecting banks and non-financial institutions during the 1980s and 1990s.”
“…These crises were triggered by liberalization that was not 
and that preceded advances in financial system regulation. Liberalisation also took 
place in an environment of macroeconomic instability and rising fiscal deficits, 
which in turn resulted in penal interest rates that put highly leveraged
corporations at risk. Weaknesses that were masked by rapid economic growth were 
later exposed by economic downturn
regulation and supervision is to prevent systemic risk and to provide protection for 
small depositors, objectives that sometimes conflict
institutions are subject to moral hazard and adverse selection can put their clients 
at risk, especially the numerous atomised depositors who neither have the 
incentive not the expertise to 

Between 1995 and 1998, “…six commercial banks (accounting for 60 % of deposits 
in the population of nine commercial banks
(accounting for over ninety per cent o
merchant banks, and several building societies have been found to be insolvent 
and closed…. By March 1997
billion of special support to commercial banks in order to help them to meet 
withdrawals by depositors in the banks themselves and in affiliated insurance 
companies.”27  “…towards the end of 1996, the Government decided to adopt a 
comprehensive approach to the problems of institutions in the sector rather than 
to deal piecemeal with individual cases. I
Adjustment Company (FINSAC) 

                                        

25 Winston Cox, “Getting the Domestic Financial Architecture Right”, The Overseas 
Development Institute, Wednesday 28

26 Ibid. 

27 Gladstone Bonnick, “Storm in a Teacup: Crisis in Jamaica’s Financial Sector” Adlith
Brown Memorial Lecture Delivered at the Thirtieth Annual Conference of the Caribbean 
Centre for Monetary Studies held in Nassau Bahamas, October 1998 (Final version May 
1999). See also Jenifer Daley and Kent Matthews, “Efficiency and Convergence in the 
Jamaican Banking Sector 1998
from Cardiff University, Cardiff Business School, Econom
http://www.cardiff.ac.uk/carbs/econ/workingpapers/papers/E2009_30.pdf

28 Ibid. 
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I: Business Failure Cases 

a sample of the companies that became insolvent during the 
financial crisis of the late 1990s and had to be referred to FINSAC. The review 
would seek to determine the causes of “failure” and in particular comment on 
whether any legal or any situational requirements could have reduce

“Several studies have found that liberalisation of the financial system in developing 
countries has been accompanied by financial fragility and widespread distress 

financial institutions during the 1980s and 1990s.”
“…These crises were triggered by liberalization that was not properly sequenced 
and that preceded advances in financial system regulation. Liberalisation also took 
place in an environment of macroeconomic instability and rising fiscal deficits, 
which in turn resulted in penal interest rates that put highly leveraged

Weaknesses that were masked by rapid economic growth were 
later exposed by economic downturn. The policy justification for prudential 
regulation and supervision is to prevent systemic risk and to provide protection for 

rs, objectives that sometimes conflict. Banks and other financial 
institutions are subject to moral hazard and adverse selection can put their clients 
at risk, especially the numerous atomised depositors who neither have the 
incentive not the expertise to monitor the institutions.”26 

Between 1995 and 1998, “…six commercial banks (accounting for 60 % of deposits 
in the population of nine commercial banks), five life insurance companies 
accounting for over ninety per cent of total premium income), one-third o
merchant banks, and several building societies have been found to be insolvent 

y March 1997, the Bank of Jamaica had to provide about J$18 
billion of special support to commercial banks in order to help them to meet 

itors in the banks themselves and in affiliated insurance 
“…towards the end of 1996, the Government decided to adopt a 

comprehensive approach to the problems of institutions in the sector rather than 
to deal piecemeal with individual cases. In January 1997 The Financial Sector 

(FINSAC) was set up to deal with the troubled institutions.”

                                           

ton Cox, “Getting the Domestic Financial Architecture Right”, The Overseas 
Development Institute, Wednesday 28th March 2001. 

Gladstone Bonnick, “Storm in a Teacup: Crisis in Jamaica’s Financial Sector” Adlith
Brown Memorial Lecture Delivered at the Thirtieth Annual Conference of the Caribbean 
Centre for Monetary Studies held in Nassau Bahamas, October 1998 (Final version May 

See also Jenifer Daley and Kent Matthews, “Efficiency and Convergence in the 
maican Banking Sector 1998-2007”  No E2009/30, Cardiff Economics Working Papers

Cardiff University, Cardiff Business School, Economics Section 
http://www.cardiff.ac.uk/carbs/econ/workingpapers/papers/E2009_30.pdf
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became insolvent during the 
The review 

would seek to determine the causes of “failure” and in particular comment on 
whether any legal or any situational requirements could have reduced the “failure” 

of the financial system in developing 
countries has been accompanied by financial fragility and widespread distress 

financial institutions during the 1980s and 1990s.”25  
properly sequenced 

and that preceded advances in financial system regulation. Liberalisation also took 
place in an environment of macroeconomic instability and rising fiscal deficits, 
which in turn resulted in penal interest rates that put highly leveraged 

Weaknesses that were masked by rapid economic growth were 
The policy justification for prudential 

regulation and supervision is to prevent systemic risk and to provide protection for 
Banks and other financial 

institutions are subject to moral hazard and adverse selection can put their clients 
at risk, especially the numerous atomised depositors who neither have the 

Between 1995 and 1998, “…six commercial banks (accounting for 60 % of deposits 
, five life insurance companies 

third of all 
merchant banks, and several building societies have been found to be insolvent 

the Bank of Jamaica had to provide about J$18 
billion of special support to commercial banks in order to help them to meet 

itors in the banks themselves and in affiliated insurance 
“…towards the end of 1996, the Government decided to adopt a 

comprehensive approach to the problems of institutions in the sector rather than 
n January 1997 The Financial Sector 

was set up to deal with the troubled institutions.”28 

ton Cox, “Getting the Domestic Financial Architecture Right”, The Overseas 

Gladstone Bonnick, “Storm in a Teacup: Crisis in Jamaica’s Financial Sector” Adlith 
Brown Memorial Lecture Delivered at the Thirtieth Annual Conference of the Caribbean 
Centre for Monetary Studies held in Nassau Bahamas, October 1998 (Final version May 

See also Jenifer Daley and Kent Matthews, “Efficiency and Convergence in the 
Cardiff Economics Working Papers 

http://www.cardiff.ac.uk/carbs/econ/workingpapers/papers/E2009_30.pdf  
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There were 3 phases which FINSAC needed to complete over a five to seven year 
period: 

1. Intervention in the troubled entities.

2. Rehabilitation of institutions and strengthening of the regulatory and 
supervisory framework of the sector.

3. Divestment of assets, review of the legislative framework, recovery of capital 
support and winding down of FINSAC operations.

Rehabilitation had many challenges, 
insolvency regime, which has limited mechanisms for saving companies in the 
vicinity of insolvency. 

Also there was the problem of unlimited guarantees
guarantor, if unlimited, will co
the wailings in the FINSAC
implications of an unlimited guarantee.” 

It is difficult to prove that the main causes of the financial sector collapse o
1990’s were macroeconomic policies and the liberalization of the capital account
has been argued that foreign
macroeconomic environment.
that an important contributory factor
of court decisions/pleadings, w
mismanagement and/or corporate misconduct
financial institutions, deficiencies in the regulatory environment and deficiencies in 
information flow. 

The sample of cases below reflect a broad spectrum which includes groups of 
companies, commercial banks, merchant banks, insurance companies and  private 
companies.  

EAGLE FINANCIAL GROUP

“During the first year [1996] FINSAC intervened in the Eagle Financial Group and 
acquired it for J$1.00. Several entities in the Eagle Group were either closed or 

                                        

29 Marshall Hall, Jamaica Gleaner March 4, 2011

30 Gladstone Bonnick, “Storm in a T
Brown Memorial Lecture Delivered at the Thirtieth Annual Conference of the Caribbean 
Centre for Monetary Studies held in Nassau Bahamas, October 1998 (Final version May 
1999). 

Omar Davies, “Finsac: The Tr

See also Wilberne Persaud, Jamaica Meltdown: Indigenous Financial Sector Crash 1996
(iUniverse, Inc. 2006) 7. 
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There were 3 phases which FINSAC needed to complete over a five to seven year 

in the troubled entities. 

of institutions and strengthening of the regulatory and 
supervisory framework of the sector. 

Divestment of assets, review of the legislative framework, recovery of capital 
support and winding down of FINSAC operations. 

challenges, but not the least of them was the 
insolvency regime, which has limited mechanisms for saving companies in the 

Also there was the problem of unlimited guarantees. “Personal guarantee of the 
guarantor, if unlimited, will continue to accumulate with interest. It is clear
the wailings in the FINSAC enquiry that guarantors did not fully appreciate the 
implications of an unlimited guarantee.” 29 

It is difficult to prove that the main causes of the financial sector collapse o
1990’s were macroeconomic policies and the liberalization of the capital account

rgued that foreign-owned banks operated successfully in the same 
macroeconomic environment.30  It is clear however, from various court proceedings, 

important contributory factor, a conclusion supported by the sample below 
of court decisions/pleadings, was that of poor corporate governance/corporate 
mismanagement and/or corporate misconduct.  These speak to the management of 

iciencies in the regulatory environment and deficiencies in 

The sample of cases below reflect a broad spectrum which includes groups of 
companies, commercial banks, merchant banks, insurance companies and  private 

ROUP 

“During the first year [1996] FINSAC intervened in the Eagle Financial Group and 
Several entities in the Eagle Group were either closed or 

                                           

Gleaner March 4, 2011 

Gladstone Bonnick, “Storm in a Teacup: Crisis in Jamaica’s Financial Sector” Adlith 
Brown Memorial Lecture Delivered at the Thirtieth Annual Conference of the Caribbean 
Centre for Monetary Studies held in Nassau Bahamas, October 1998 (Final version May 

Omar Davies, “Finsac: The Truth” Jamaica Gleaner, Sunday May 15, 2011.

Jamaica Meltdown: Indigenous Financial Sector Crash 1996
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There were 3 phases which FINSAC needed to complete over a five to seven year 

of institutions and strengthening of the regulatory and 

Divestment of assets, review of the legislative framework, recovery of capital 

the prevailing 
insolvency regime, which has limited mechanisms for saving companies in the 

“Personal guarantee of the 
It is clear from 

enquiry that guarantors did not fully appreciate the 

It is difficult to prove that the main causes of the financial sector collapse of the 
1990’s were macroeconomic policies and the liberalization of the capital account. It 

operated successfully in the same 
It is clear however, from various court proceedings, 

by the sample below 
that of poor corporate governance/corporate 

These speak to the management of 
iciencies in the regulatory environment and deficiencies in 

The sample of cases below reflect a broad spectrum which includes groups of 
companies, commercial banks, merchant banks, insurance companies and  private 

“During the first year [1996] FINSAC intervened in the Eagle Financial Group and 
Several entities in the Eagle Group were either closed or 

eacup: Crisis in Jamaica’s Financial Sector” Adlith 
Brown Memorial Lecture Delivered at the Thirtieth Annual Conference of the Caribbean 
Centre for Monetary Studies held in Nassau Bahamas, October 1998 (Final version May 

, Sunday May 15, 2011. 

Jamaica Meltdown: Indigenous Financial Sector Crash 1996 
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sold, and the merchant bank wound down to a skeleton, the commercial bank was 
re-structured and reduced in size.”

Eagle Merchant Bank of Jamaica Ltd. And Crown Eagle Life Insurance Co. Ltd. v 
Paul Chen-Young and Ajax Investments Limited and Domville Limited.

Eagle Financial Group was the largest Jamaican owned conglomerate
found that Dr. Paul Chen Young controlled the Eagle Merchant Bank and Crown 
Eagle Life Insurance Co. Ltd. and found that Dr. Chen Young breached his 
fiduciary duty, was negligent and was therefore personally liable to these 
companies regarding various 

The Grenada Crescent Transactions

The 2nd Defendant was owned/controlled by the 1
had leased premises to the Eagle Financial Network (EFN) and when the lease was 
about to expire, and the EFN was in financial dif
payment to 2nd Defendant by the EFN to renovate the premises owned by the 2
Defendant, and thereby in law, constituting unjust enrichment to the 2
and a breach of fiduciary duty of the 1
conflict of interest. The 1st

breach of his fiduciary duty to EFG.

The Purchase of IBM Shares

The 1st Defendant purchased IBM shares, without the approval or knowledge of the 
board when the stock price of those shares was falling
breach of fiduciary duty (and possibly duty of care, diligence and skill) by the 1
Defendant and he was therefore liable for the losses which the company incurred.

The Domville Loan 

Loans made to the 3rd Defendant, by way of mortgages, which were never repaid 
and which the 1st Defendant had guaranteed and 
the duplicate certificate of title to be returned to 
breach of fiduciary duty and therefore 
were jointly and severally liable for the amount owed.

While the breach of fiduciary duty and duty of care, diligence and skill and a 
general disregard for good co
collapse of the Eagle Financial Network, implicit in the judgement is that this may 
have been one of the main causes.

CENTURY NATIONAL BANK

The two cases to be looked at were consolidated by order of the cou

                                        

31 Ibid. 

32 Claim No. C.L. 1998/E. 095
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sold, and the merchant bank wound down to a skeleton, the commercial bank was 
structured and reduced in size.”31 

Eagle Merchant Bank of Jamaica Ltd. And Crown Eagle Life Insurance Co. Ltd. v 
Young and Ajax Investments Limited and Domville Limited.

Eagle Financial Group was the largest Jamaican owned conglomerate
found that Dr. Paul Chen Young controlled the Eagle Merchant Bank and Crown 
Eagle Life Insurance Co. Ltd. and found that Dr. Chen Young breached his 
fiduciary duty, was negligent and was therefore personally liable to these 

regarding various transactions: 

The Grenada Crescent Transactions 

The 2nd Defendant was owned/controlled by the 1st Defendant. The 2
had leased premises to the Eagle Financial Network (EFN) and when the lease was 
about to expire, and the EFN was in financial difficulty, the 1st Defendant approved 

Defendant by the EFN to renovate the premises owned by the 2
Defendant, and thereby in law, constituting unjust enrichment to the 2
and a breach of fiduciary duty of the 1st Defendant by virtue of not declaring his 

st Defendant was therefore found personally liable for 
breach of his fiduciary duty to EFG. 

The Purchase of IBM Shares 

Defendant purchased IBM shares, without the approval or knowledge of the 
when the stock price of those shares was falling. It was held that there was a 

breach of fiduciary duty (and possibly duty of care, diligence and skill) by the 1
Defendant and he was therefore liable for the losses which the company incurred.

Defendant, by way of mortgages, which were never repaid 
Defendant had guaranteed and which the 1st Defendant

the duplicate certificate of title to be returned to the 3rd Defendant constituted a 
breach of fiduciary duty and therefore the 1st Defendant and the 3rd Defendant 
were jointly and severally liable for the amount owed. 

While the breach of fiduciary duty and duty of care, diligence and skill and a 
general disregard for good corporate governance was not the only cause of the 
collapse of the Eagle Financial Network, implicit in the judgement is that this may 
have been one of the main causes. 

ANK 

The two cases to be looked at were consolidated by order of the court

                                           

Claim No. C.L. 1998/E. 095 
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sold, and the merchant bank wound down to a skeleton, the commercial bank was 

Eagle Merchant Bank of Jamaica Ltd. And Crown Eagle Life Insurance Co. Ltd. v 
Young and Ajax Investments Limited and Domville Limited.32 

Eagle Financial Group was the largest Jamaican owned conglomerate. The court 
found that Dr. Paul Chen Young controlled the Eagle Merchant Bank and Crown 
Eagle Life Insurance Co. Ltd. and found that Dr. Chen Young breached his 
fiduciary duty, was negligent and was therefore personally liable to these 

The 2nd Defendant 
had leased premises to the Eagle Financial Network (EFN) and when the lease was 

Defendant approved 
Defendant by the EFN to renovate the premises owned by the 2nd 

Defendant, and thereby in law, constituting unjust enrichment to the 2nd defendant 
ue of not declaring his 

Defendant was therefore found personally liable for 

Defendant purchased IBM shares, without the approval or knowledge of the 
It was held that there was a 

breach of fiduciary duty (and possibly duty of care, diligence and skill) by the 1st 
Defendant and he was therefore liable for the losses which the company incurred. 

Defendant, by way of mortgages, which were never repaid 
Defendant caused 

constituted a 
Defendant 

While the breach of fiduciary duty and duty of care, diligence and skill and a 
rporate governance was not the only cause of the 

collapse of the Eagle Financial Network, implicit in the judgement is that this may 

rt. These are: 
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Financial Institutions Services Limited v CNB Holdings and Century National 
Development  Limited and Donovan Crawford and Valton Caple Williams and 
Balmain Brown and Regardless Limited and Fordix Limited and Spring Park Farms 
and Alma Crawford 33  and Financial Institutions Services Limited v Donovan 
Crawford and Balmain Brown and Valton Caple Wiliams and Regardless Limited 
and Debroc Limited.34 

The actions in this case were commenced in the names of Century National Bank 
(CNB) and Century National Building Society (CNBS) and later substituted by 
Financial Institutions Services Limited.

The 3rd, 4th and 5th Defendants were directors of CNB and CNBS, the 3
was the Chairman of the Board.

1. In breach of their duty of care and skill and fi
and 5th Defendants negligently caused and/or allowed CNB to inter into 
several transactions;

2. As a result of the 3rd

breach of fiduciary duty, CNB incurred expenses and suffe
damage; 

3. The 3rd, 4th and 5th 
their contracts of employment that they would act in accordance with their 
fiduciary duties, and as a result, CNB suffered loss and damage and 
incurred expenses. 

The transactions which were found to be suspect or in breach of directors’ duties 
were as follows: 

1. The Guarantee: The 3
Defendant) signed a blank guarantee which they purported was in favour of 
Regardless Limited, a company in which the 3
and a shareholder, and the 9
was hastily liquidated
to have their title deeds returned
intended to guarantee the indebtedness of Century National Development 
Limited to Century National Bank and NOT to Regardless Limited as the
Chairman and former director asserted
from the false assertion.

2. First Trade Transaction
Bank and Trust Limited US$25.5 million,  First Trade in a reciprocal 
agreement loaned to CNB Holdings Ltd. US$16 million to Development Ltd. 
US$6 million and to Shelltox Ltd. US $3.5 million
Development Ltd. and Shelltox Ltd. failed to repay the loans and First Trade 
Ltd. set off the bank’s deposit against the debts
after, went into liquidation.

                                        

 

34 Suit No. C.L. 1996/C330 and Suit No. CL 1997/C050
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Financial Institutions Services Limited v CNB Holdings and Century National 
Development  Limited and Donovan Crawford and Valton Caple Williams and 
Balmain Brown and Regardless Limited and Fordix Limited and Spring Park Farms 

and Financial Institutions Services Limited v Donovan 
Crawford and Balmain Brown and Valton Caple Wiliams and Regardless Limited 

The actions in this case were commenced in the names of Century National Bank 
onal Building Society (CNBS) and later substituted by 

Financial Institutions Services Limited. 

Defendants were directors of CNB and CNBS, the 3
was the Chairman of the Board. 

In breach of their duty of care and skill and fiduciary duty each of the 3
Defendants negligently caused and/or allowed CNB to inter into 

several transactions; 

rd, 4th and 5th Defendants’ aforesaid negligence and 
breach of fiduciary duty, CNB incurred expenses and suffered loss and 

 Defendants breached the express or implied terms of 
their contracts of employment that they would act in accordance with their 
fiduciary duties, and as a result, CNB suffered loss and damage and 

 

The transactions which were found to be suspect or in breach of directors’ duties 

The 3rd Defendant and the 9th Defendant (mother of the 3
Defendant) signed a blank guarantee which they purported was in favour of 
Regardless Limited, a company in which the 3rd Defendant was chairman 
and a shareholder, and the 9th Defendant was a former director and which 
was hastily liquidated. The 3rd and 9th Defendants would thereby be entitled 
to have their title deeds returned. It was held that the blank guarantee was 
intended to guarantee the indebtedness of Century National Development 
Limited to Century National Bank and NOT to Regardless Limited as the
Chairman and former director asserted. They could therefore not benefit 
from the false assertion. 

First Trade Transaction: CNB Ltd. Deposited with First Trade International 
Bank and Trust Limited US$25.5 million,  First Trade in a reciprocal 

ned to CNB Holdings Ltd. US$16 million to Development Ltd. 
US$6 million and to Shelltox Ltd. US $3.5 million. CNB Holdings Ltd., 
Development Ltd. and Shelltox Ltd. failed to repay the loans and First Trade 
Ltd. set off the bank’s deposit against the debts. First Trade Ltd. shortly 
after, went into liquidation. 

                                           

Suit No. C.L. 1996/C330 and Suit No. CL 1997/C050 
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Financial Institutions Services Limited v CNB Holdings and Century National 
Development  Limited and Donovan Crawford and Valton Caple Williams and 
Balmain Brown and Regardless Limited and Fordix Limited and Spring Park Farms 

and Financial Institutions Services Limited v Donovan 
Crawford and Balmain Brown and Valton Caple Wiliams and Regardless Limited 

The actions in this case were commenced in the names of Century National Bank 
onal Building Society (CNBS) and later substituted by 

Defendants were directors of CNB and CNBS, the 3rd Defendant 

duciary duty each of the 3rd 4th 
Defendants negligently caused and/or allowed CNB to inter into 

Defendants’ aforesaid negligence and 
red loss and 

Defendants breached the express or implied terms of 
their contracts of employment that they would act in accordance with their 
fiduciary duties, and as a result, CNB suffered loss and damage and 

The transactions which were found to be suspect or in breach of directors’ duties 

Defendant and the 9th Defendant (mother of the 3rd 
Defendant) signed a blank guarantee which they purported was in favour of 

Defendant was chairman 
Defendant was a former director and which 

Defendants would thereby be entitled 
It was held that the blank guarantee was 

intended to guarantee the indebtedness of Century National Development 
Limited to Century National Bank and NOT to Regardless Limited as the 

They could therefore not benefit 

CNB Ltd. Deposited with First Trade International 
Bank and Trust Limited US$25.5 million,  First Trade in a reciprocal 

ned to CNB Holdings Ltd. US$16 million to Development Ltd. 
CNB Holdings Ltd., 

Development Ltd. and Shelltox Ltd. failed to repay the loans and First Trade 
First Trade Ltd. shortly 
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The judge stated that “This transaction demonstrates once again the 
fraudulent manipulation by the Chief Executive Officer of the bank, 
Donovan Crawford. 

It was held that the third, fourth and fifth defendants were negligent in 
allowing CNB Ltd. to enter into the First Trade/Tower Bank transaction and 
to deposit funds with a financial institution when it was patently unsafe to 
do so and that the defendants did not 
Bank and were therefore liable for the losses suffered by the Bank in respect 
of the First Trade transaction.

3. Validity of Transfer 
wholly owned by the third Defendant, 
$1,813,612.00. The book value of the property was $2,824,417.00 and a 
valuation done for the third Defendant stated that the market value was $4 
million.  

It was held that the transaction was not allowed to stand as the 
Defendant failed to disclose to the Board the true market value of the 
property. 

There is no doubt, that the way in which the business of Century National Bank 
was conducted, by the board of directors and the CEO, was negligent at the very 
least and eventually may have caused the collapse of the institution.

BLAISE TRUST CO. AND 
SOCIETY 

Financial Institutions Services Limited v Donald Panton, Janet Panton, Jeffrey 
Panton, Winston Dwyer, Orrett Hutchinson, Raymond 
Edwin Douglas, Unijam Limited, Dojap Investments Limited, DJNJ Investments 
Limited36 

The actions in the case were commenced in the names of Blaise Trust Company 
and Merchant Bank Limited and Consolidated Holdings Limited and later 
substituted by Financial Institutions Services Limited.

The case was subsequently settled but the Pleadings are outlined below:

The TBP Transaction 

Documentation was prepared to give the false impression that Consolidated 
Holdings had lent the sum of 
proceeds of the “loan” had been applied in reduction of DOJAP’s indebtedness
evidence adduced showed that there was no such loan and the documents were 

                                        

35 See also Wilberne Persaud, 
(iUniverse, Inc. 2006) 33-38.

36 Suit C.L. B228 of 1995; C.L. B253 of 1995; C.L. F053 of 1997; C.L. B129 of 1995; C.L. 
b248 of 1995 consolidated pursuant to Order dated November 5, 1
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The judge stated that “This transaction demonstrates once again the 
fraudulent manipulation by the Chief Executive Officer of the bank, 

. The transaction is steeped in fraud.” 

eld that the third, fourth and fifth defendants were negligent in 
allowing CNB Ltd. to enter into the First Trade/Tower Bank transaction and 
to deposit funds with a financial institution when it was patently unsafe to 
do so and that the defendants did not act honestly for the benefit of the 
Bank and were therefore liable for the losses suffered by the Bank in respect 
of the First Trade transaction. 

Validity of Transfer – Re Paddington Terrace: Regardless Ltd. a company, 
wholly owned by the third Defendant, acquired premises from the Bank for 

The book value of the property was $2,824,417.00 and a 
valuation done for the third Defendant stated that the market value was $4 

It was held that the transaction was not allowed to stand as the 
Defendant failed to disclose to the Board the true market value of the 

There is no doubt, that the way in which the business of Century National Bank 
was conducted, by the board of directors and the CEO, was negligent at the very 

eventually may have caused the collapse of the institution.

AND MERCHANT BANK LTD. & BLAISE BUILDING 

Financial Institutions Services Limited v Donald Panton, Janet Panton, Jeffrey 
Panton, Winston Dwyer, Orrett Hutchinson, Raymond Cough, Raymond Garcia, 
Edwin Douglas, Unijam Limited, Dojap Investments Limited, DJNJ Investments 

he actions in the case were commenced in the names of Blaise Trust Company 
and Merchant Bank Limited and Consolidated Holdings Limited and later 

stituted by Financial Institutions Services Limited. 

The case was subsequently settled but the Pleadings are outlined below:

Documentation was prepared to give the false impression that Consolidated 
Holdings had lent the sum of $37,000.00 to TBP Investments Limited and that the 
proceeds of the “loan” had been applied in reduction of DOJAP’s indebtedness
evidence adduced showed that there was no such loan and the documents were 

                                           

Wilberne Persaud, Jamaica Meltdown: Indigenous Financial Sector Crash 1996
38. 

Suit C.L. B228 of 1995; C.L. B253 of 1995; C.L. F053 of 1997; C.L. B129 of 1995; C.L. 
b248 of 1995 consolidated pursuant to Order dated November 5, 1999. 
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The judge stated that “This transaction demonstrates once again the 
fraudulent manipulation by the Chief Executive Officer of the bank, 

eld that the third, fourth and fifth defendants were negligent in 
allowing CNB Ltd. to enter into the First Trade/Tower Bank transaction and 
to deposit funds with a financial institution when it was patently unsafe to 

act honestly for the benefit of the 
Bank and were therefore liable for the losses suffered by the Bank in respect 

Regardless Ltd. a company, 
acquired premises from the Bank for 

The book value of the property was $2,824,417.00 and a 
valuation done for the third Defendant stated that the market value was $4 

It was held that the transaction was not allowed to stand as the third 
Defendant failed to disclose to the Board the true market value of the 

There is no doubt, that the way in which the business of Century National Bank 
was conducted, by the board of directors and the CEO, was negligent at the very 

eventually may have caused the collapse of the institution.35 

UILDING 

Financial Institutions Services Limited v Donald Panton, Janet Panton, Jeffrey 
Cough, Raymond Garcia, 

Edwin Douglas, Unijam Limited, Dojap Investments Limited, DJNJ Investments 

he actions in the case were commenced in the names of Blaise Trust Company 
and Merchant Bank Limited and Consolidated Holdings Limited and later 

The case was subsequently settled but the Pleadings are outlined below: 

Documentation was prepared to give the false impression that Consolidated 
$37,000.00 to TBP Investments Limited and that the 

proceeds of the “loan” had been applied in reduction of DOJAP’s indebtedness. The 
evidence adduced showed that there was no such loan and the documents were 

Jamaica Meltdown: Indigenous Financial Sector Crash 1996 

Suit C.L. B228 of 1995; C.L. B253 of 1995; C.L. F053 of 1997; C.L. B129 of 1995; C.L. 
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backdated to indicate that this transaction had 
Merchant Bank’s financial year.

The DOJAP Loans 

Consolidated Holdings made unsecured and imperfectly documented loans to the 
10th Defendant. 

The Workers Trust Transaction

The 10th Defendant borrowed $8.6 million from Worke
Limited. The Merchant Bank paid the sum of $151,828.28 to Workers Trust for 
loan commitments and legal fees in respect of the Workers Trust Loan
Workers Trust Loan was secured by a guar
by a hypothecation of $9,000,000
at Workers Trust. The 10th

made various payments to Workers Trust and Workers Trust applied 
$4,038,048.11 of the sums which the Mer
reduction of the principal and interest due from the 10
conceal the fact that some of its deposits had been applied as aforesaid, 
$1,130,903.82 of funds deposited in the name of Lascelles Samu
used to partially release the Merchant Bank’s security.

The UNIJAM Loans 

The Building Society made two unsecured and imperfectly documented loans to the 
9th Defendant.  1st and 2nd

payment of the 9th Defendant’s indebtedness to a maximum of $5,000,000.00 plus 
interest. Despite demand the 1
the sums outstanding. 

The Lex Share Transaction

As at April 1994, the Merchant Bank was the beneficial ow
shares in Lex Insurance Brokers Limited (Lex)
of the Merchant Bank’s shares were transferred to the 9
consideration of a purchase price of $2,500,000
debited to the Building Society’s account at the Merchant Bank, as a result of 
which the Building Society suffered a loss in the sum of $2,500,000, without 
receiving any benefit. The said transaction constituted a breach of an
In order to conceal the breach and to mislead the Bank of Jamaica, the relevant 
documents were backdated to give the impression that the transaction took place 
in November 1993. 

The DJNJ Loan 

In or about May 1994 the Building Society lent the sum of $3,000,000 to the 11
Defendant without obtaining any or any sufficient security for the said loan and in 
breach of the Rules. The said loan was not repaid.

The Greenlight Car Rental and Transport Limited Loan

Consolidated Holding made various unsecured and imperfectly documen
to Greenlight. These loans were not repaid.
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backdated to indicate that this transaction had taken place before the end of the 
Merchant Bank’s financial year. 

Consolidated Holdings made unsecured and imperfectly documented loans to the 

The Workers Trust Transaction 

Defendant borrowed $8.6 million from Workers Bank Trust Company 
The Merchant Bank paid the sum of $151,828.28 to Workers Trust for 

loan commitments and legal fees in respect of the Workers Trust Loan
Workers Trust Loan was secured by a guarantee by the Merchant Bank supported 

hypothecation of $9,000,000 of fixed deposits which the Merchant Bank held 
th Defendant defaulted on the loan the Merchant Bank 

made various payments to Workers Trust and Workers Trust applied 
$4,038,048.11 of the sums which the Merchant Bank held on deposit with it, in 
reduction of the principal and interest due from the 10th Defendant. 
conceal the fact that some of its deposits had been applied as aforesaid, 
$1,130,903.82 of funds deposited in the name of Lascelles Samuel Panton were 
used to partially release the Merchant Bank’s security. 

The Building Society made two unsecured and imperfectly documented loans to the 
nd Defendants guaranteed to the Building Society the 

Defendant’s indebtedness to a maximum of $5,000,000.00 plus 
Despite demand the 1st and 2nd Defendants had failed and refused to pay 

The Lex Share Transaction 

As at April 1994, the Merchant Bank was the beneficial owner of all the 1,500,000 
shares in Lex Insurance Brokers Limited (Lex). In or about May 1994, 1, 4999,999 
of the Merchant Bank’s shares were transferred to the 9th Defendant in 
consideration of a purchase price of $2,500,000. The said purchase price was 
bited to the Building Society’s account at the Merchant Bank, as a result of 

which the Building Society suffered a loss in the sum of $2,500,000, without 
receiving any benefit. The said transaction constituted a breach of an

l the breach and to mislead the Bank of Jamaica, the relevant 
documents were backdated to give the impression that the transaction took place 

In or about May 1994 the Building Society lent the sum of $3,000,000 to the 11
Defendant without obtaining any or any sufficient security for the said loan and in 

The said loan was not repaid. 

The Greenlight Car Rental and Transport Limited Loan 

Consolidated Holding made various unsecured and imperfectly documen
These loans were not repaid. 
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taken place before the end of the 

Consolidated Holdings made unsecured and imperfectly documented loans to the 

rs Bank Trust Company 
The Merchant Bank paid the sum of $151,828.28 to Workers Trust for 

loan commitments and legal fees in respect of the Workers Trust Loan.   The 
antee by the Merchant Bank supported 

of fixed deposits which the Merchant Bank held 
Defendant defaulted on the loan the Merchant Bank 

made various payments to Workers Trust and Workers Trust applied 
chant Bank held on deposit with it, in 

. Further, to 
conceal the fact that some of its deposits had been applied as aforesaid, 

el Panton were 

The Building Society made two unsecured and imperfectly documented loans to the 
Defendants guaranteed to the Building Society the 

Defendant’s indebtedness to a maximum of $5,000,000.00 plus 
Defendants had failed and refused to pay 

ner of all the 1,500,000 
In or about May 1994, 1, 4999,999 

Defendant in 
The said purchase price was 

bited to the Building Society’s account at the Merchant Bank, as a result of 
which the Building Society suffered a loss in the sum of $2,500,000, without 
receiving any benefit. The said transaction constituted a breach of an undertaking. 

l the breach and to mislead the Bank of Jamaica, the relevant 
documents were backdated to give the impression that the transaction took place 

In or about May 1994 the Building Society lent the sum of $3,000,000 to the 11th 
Defendant without obtaining any or any sufficient security for the said loan and in 

Consolidated Holding made various unsecured and imperfectly documented loans 
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The Navy Island Share Transactions

In 1991, the Merchant Bank caused Blaise Investments Limited (BIL) to be 
incorporated and Navy Island was duly transferred to BIL in 1992
times, to the certain knowledge of the directors of the Merchant Bank and to the 6
Defendant, (the Attorney who represented the Merchant Bank and BIL in the 
purchase of Navy Island), the Merchant Bank was the legal and beneficial owner of 
all the shares in BIL. The purchase price of Navy Island was US$2,000,000. The 
Merchant Bank paid a deposit of US$400,000 and a loan of $600,000 was obtained 
from Century National Bank which was secured by a mortgage over Navy Island 
and the balance of US1, 000,000 was allowed to remain on Vendor’s Mortgage
payments towards these mortgage loans wer
the Building Society on the Merchant Bank’s behalf
injected any monies into BIL nor did it contribute to the purchase of Navy Island
For several years up to and including 1993, the 10
balances with the Merchant Bank which exceeded the limits for loans to related 
parties permitted by the relevant statutes and regulatory authorities
pressure from the Bank of Jamaica to reduce the 10
allowable levels, the 1st, 2nd

implemented a fraudulent scheme to secure the discharge of the 10
indebtedness to the Merchant Bank
entering into an agreement with
was given an option to purchase 700 shares which the 10
to the Merchant Bank that it owned in BIL (although it owned no shares in BIL) for 
$66 million for a non-refundable consideration o
then exercised the option on the advice of the 6
coercion of the 1st and 2nd 
Merchant Bank pay the price of $66 million
by the 10th Defendant ($63 million), would be set off against the purchase price of 
the shares. At some time before or after the
of BIL was created showing the 10
certificate was purportedly issued to the 10
purportedly because of the supposed transfer of the shares to the merchant Bank
The amount shown in the option and sales documents which had been prepared in 
1993 the mysteriously increased from $66 million to $87 million as the debt, had 
increased to $87 million. In addition to the purported discharge of the 10
Defendant’s debt for $87 million for which it received no consideration, the 
Merchant Bank also paid $136,000
the 6th Defendant. 

The L.S. Panton Transaction

In 1991, the general ledger accounts of Consolidated Holdings recorded the sum of 
$13,392,460.05 in debenture loan principal and interest owing to L.S. Panton, 
was father of the 1st Defendant.

The Bank of Jamaica had pressed the Merchant Bank to bring the level of its 
related –party loans into compliance with the Bank of Jamaica’s regulations and 
threatened to revoke the Merchant Bank’s licence if it did not
Merchant Bank’s external auditor had pressed the Merchant Bank to encash 
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The Navy Island Share Transactions 

In 1991, the Merchant Bank caused Blaise Investments Limited (BIL) to be 
incorporated and Navy Island was duly transferred to BIL in 1992. At all material 

e certain knowledge of the directors of the Merchant Bank and to the 6
Defendant, (the Attorney who represented the Merchant Bank and BIL in the 
purchase of Navy Island), the Merchant Bank was the legal and beneficial owner of 
all the shares in BIL. The purchase price of Navy Island was US$2,000,000. The 

deposit of US$400,000 and a loan of $600,000 was obtained 
from Century National Bank which was secured by a mortgage over Navy Island 
and the balance of US1, 000,000 was allowed to remain on Vendor’s Mortgage
payments towards these mortgage loans were made by the Merchant Bank or by 
the Building Society on the Merchant Bank’s behalf. The 10th Defendant never 
injected any monies into BIL nor did it contribute to the purchase of Navy Island
For several years up to and including 1993, the 10th defendant had large loan 
balances with the Merchant Bank which exceeded the limits for loans to related 
parties permitted by the relevant statutes and regulatory authorities
pressure from the Bank of Jamaica to reduce the 10th Defendant’s loan balances to 

nd and 6th and 10th Defendants conceived and 
implemented a fraudulent scheme to secure the discharge of the 10th

indebtedness to the Merchant Bank. The scheme involved the 10th Defendant 
entering into an agreement with the Merchant Bank whereby the Merchant Bank 
was given an option to purchase 700 shares which the 10th Defendant represented 
to the Merchant Bank that it owned in BIL (although it owned no shares in BIL) for 

refundable consideration of $1.6 million. The Merchant Bank 
then exercised the option on the advice of the 6th Defendant and dictation and 

 Defendants. The 6th Defendant then demanded that the 
Merchant Bank pay the price of $66 million. It was then agreed that the debt owed 

Defendant ($63 million), would be set off against the purchase price of 
At some time before or after the exercise of the option, a share register 

of BIL was created showing the 10th Defendant as owning 700 shares
certificate was purportedly issued to the 10th Defendant then cancelled, 
purportedly because of the supposed transfer of the shares to the merchant Bank
The amount shown in the option and sales documents which had been prepared in 

steriously increased from $66 million to $87 million as the debt, had 
In addition to the purported discharge of the 10

Defendant’s debt for $87 million for which it received no consideration, the 
Merchant Bank also paid $136,000 in stamp duties and $1,800,000 in legal fees to 

The L.S. Panton Transaction 

In 1991, the general ledger accounts of Consolidated Holdings recorded the sum of 
$13,392,460.05 in debenture loan principal and interest owing to L.S. Panton, 

Defendant. 

The Bank of Jamaica had pressed the Merchant Bank to bring the level of its 
party loans into compliance with the Bank of Jamaica’s regulations and 

threatened to revoke the Merchant Bank’s licence if it did not. In addition the 
Merchant Bank’s external auditor had pressed the Merchant Bank to encash 
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In 1991, the Merchant Bank caused Blaise Investments Limited (BIL) to be 
At all material 

e certain knowledge of the directors of the Merchant Bank and to the 6th 
Defendant, (the Attorney who represented the Merchant Bank and BIL in the 
purchase of Navy Island), the Merchant Bank was the legal and beneficial owner of 
all the shares in BIL. The purchase price of Navy Island was US$2,000,000. The 

deposit of US$400,000 and a loan of $600,000 was obtained 
from Century National Bank which was secured by a mortgage over Navy Island 
and the balance of US1, 000,000 was allowed to remain on Vendor’s Mortgage. All 

e made by the Merchant Bank or by 
Defendant never 

injected any monies into BIL nor did it contribute to the purchase of Navy Island. 
had large loan 

balances with the Merchant Bank which exceeded the limits for loans to related 
parties permitted by the relevant statutes and regulatory authorities. Under 

Defendant’s loan balances to 
Defendants conceived and 

th Defendant’s 
Defendant 

the Merchant Bank whereby the Merchant Bank 
Defendant represented 

to the Merchant Bank that it owned in BIL (although it owned no shares in BIL) for 
The Merchant Bank 

Defendant and dictation and 
Defendant then demanded that the 

that the debt owed 
Defendant ($63 million), would be set off against the purchase price of 

exercise of the option, a share register 
Defendant as owning 700 shares and a share 

Defendant then cancelled, 
purportedly because of the supposed transfer of the shares to the merchant Bank. 
The amount shown in the option and sales documents which had been prepared in 

steriously increased from $66 million to $87 million as the debt, had 
In addition to the purported discharge of the 10th 

Defendant’s debt for $87 million for which it received no consideration, the 
in stamp duties and $1,800,000 in legal fees to 

In 1991, the general ledger accounts of Consolidated Holdings recorded the sum of 
$13,392,460.05 in debenture loan principal and interest owing to L.S. Panton, who 

The Bank of Jamaica had pressed the Merchant Bank to bring the level of its 
party loans into compliance with the Bank of Jamaica’s regulations and 

In addition the 
Merchant Bank’s external auditor had pressed the Merchant Bank to encash 
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certain deposits held with it and apply the proceeds to the reduction of related
party loan balances. 

The L.S. Panton deposit was encashed and applied in reduction of
indebtedness to the Merchant Bank of various companies in which the 1
2nd Defendants had an interest
to mislead the Bank of Jamaica into the belief that the said indebtedness had been 
repaid during the previous financial year
Consolidated Holdings subsequently continued to prepare statements reflecting 
balance in favour of L.S. Panton as if the encashment had not occurred and 
Consolidated Holdings was still indebt
Entities drew and issued cheques purported to represent interest payments earned 
by L.S. Panton on the L.S. Panton Deposit which had been encashed before
Documentation was prepared to conceal the transactions.

The Deposit Liability Transfer Transaction

Deposit liabilities were transferred from Consolidated Holdings and the Merchant 
Bank to the Building Society without the consent or knowledge of the depositors to 
those institutions and without providing any security
support the deposit liabilities
Building Society to correspond with the deposit liabilities which had been 
transferred to the Building Society.

The West Euro Transaction

Under pressure from the Bank of Jamaica which included a requirement that new 
capital be injected into the Merchant Bank, the Merchant Bank agreed with West 
Euro et al, that West Euro’s “investment” be a loan to the Merchant Bank which 
would be repayable with interes
Defendant. The directors of Consolidated Holdings
duties and in excess or abuse of their powers, agreed that Consolidated Holdings 
would guarantee the repayment of the loan, guara
personal loan to the 1st Defendant and secure these obligations by granting a 
mortgage over its lands. Th
the repayment of the sums and in
Consolidated Holdings also executed an instrument of mortgage over Blaise 
Industrial Park. These transactions were not in the interest of Consolidated 
Holdings and conferred no or no real or substantial
Holdings Ltd. 

The Blaise Industrial Park Transaction

Blaise Industrial Park was purchased by Consolidated Holdings in 1987. Shares in 
Vehicles and Supplies Limited at all material times were owned and controlled by 
the 1st and 2nd Defendants
and had never held a beneficial interest in Blaise Industrial Park, or any part 
thereof, Vehicles and Supplies Limited was allowed into possession of several Lots 
of Blaise Industrial Park without the payment of rent or other compensation to 
Consolidated Holdings since 1991.

Improving the Legal Framework for Insolvency  

certain deposits held with it and apply the proceeds to the reduction of related

L.S. Panton deposit was encashed and applied in reduction of the 
indebtedness to the Merchant Bank of various companies in which the 1

Defendants had an interest. The relevant documents were backdated in order 
to mislead the Bank of Jamaica into the belief that the said indebtedness had been 

ing the previous financial year. Notwithstanding the encashment
Consolidated Holdings subsequently continued to prepare statements reflecting 
balance in favour of L.S. Panton as if the encashment had not occurred and 
Consolidated Holdings was still indebted to L.S. Panton. The Blaise Financial 
Entities drew and issued cheques purported to represent interest payments earned 
by L.S. Panton on the L.S. Panton Deposit which had been encashed before
Documentation was prepared to conceal the transactions. 

Deposit Liability Transfer Transaction 

eposit liabilities were transferred from Consolidated Holdings and the Merchant 
Bank to the Building Society without the consent or knowledge of the depositors to 
those institutions and without providing any security to the Building Society to 
support the deposit liabilities. No cash or other asset was transferred to the 
Building Society to correspond with the deposit liabilities which had been 
transferred to the Building Society. 

The West Euro Transaction 

ure from the Bank of Jamaica which included a requirement that new 
capital be injected into the Merchant Bank, the Merchant Bank agreed with West 
Euro et al, that West Euro’s “investment” be a loan to the Merchant Bank which 
would be repayable with interest. A further personal loan was made to the 1

The directors of Consolidated Holdings, in breach of their fiduciary 
duties and in excess or abuse of their powers, agreed that Consolidated Holdings 
would guarantee the repayment of the loan, guarantee the repayment of the 

Defendant and secure these obligations by granting a 
The 1st, 2nd and 10th Defendants also agreed to guarantee 

the repayment of the sums and in pursuance of these agreements and th
Consolidated Holdings also executed an instrument of mortgage over Blaise 

These transactions were not in the interest of Consolidated 
Holdings and conferred no or no real or substantial benefit on Consolidated 

ndustrial Park Transaction 

Blaise Industrial Park was purchased by Consolidated Holdings in 1987. Shares in 
Vehicles and Supplies Limited at all material times were owned and controlled by 

Defendants. Although Vehicles and Supplies Limited 
and had never held a beneficial interest in Blaise Industrial Park, or any part 
thereof, Vehicles and Supplies Limited was allowed into possession of several Lots 
of Blaise Industrial Park without the payment of rent or other compensation to 
onsolidated Holdings since 1991. 

         18 

certain deposits held with it and apply the proceeds to the reduction of related-

the 
indebtedness to the Merchant Bank of various companies in which the 1st and/or 

relevant documents were backdated in order 
to mislead the Bank of Jamaica into the belief that the said indebtedness had been 

Notwithstanding the encashment, 
Consolidated Holdings subsequently continued to prepare statements reflecting 
balance in favour of L.S. Panton as if the encashment had not occurred and 

The Blaise Financial 
Entities drew and issued cheques purported to represent interest payments earned 
by L.S. Panton on the L.S. Panton Deposit which had been encashed before. 

eposit liabilities were transferred from Consolidated Holdings and the Merchant 
Bank to the Building Society without the consent or knowledge of the depositors to 

to the Building Society to 
No cash or other asset was transferred to the 

Building Society to correspond with the deposit liabilities which had been 

ure from the Bank of Jamaica which included a requirement that new 
capital be injected into the Merchant Bank, the Merchant Bank agreed with West 
Euro et al, that West Euro’s “investment” be a loan to the Merchant Bank which 

A further personal loan was made to the 1st 
, in breach of their fiduciary 

duties and in excess or abuse of their powers, agreed that Consolidated Holdings 
ntee the repayment of the 

Defendant and secure these obligations by granting a 
Defendants also agreed to guarantee 

pursuance of these agreements and that 
Consolidated Holdings also executed an instrument of mortgage over Blaise 

These transactions were not in the interest of Consolidated 
benefit on Consolidated 

Blaise Industrial Park was purchased by Consolidated Holdings in 1987. Shares in 
Vehicles and Supplies Limited at all material times were owned and controlled by 

did not hold 
and had never held a beneficial interest in Blaise Industrial Park, or any part 
thereof, Vehicles and Supplies Limited was allowed into possession of several Lots 
of Blaise Industrial Park without the payment of rent or other compensation to 
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Fraud 

The Merchant Bank Directors and the 8
fraudulently in a number of particulars.

Mismanagement and Insolvency

The Merchant Bank Directors, the Consolidated Holdings Directors and Build
Society Directors , in breach of their fiduciary duties and in abuse of their powers, 
mismanaged or caused to be mismanaged, or acquiesced in the mismanagement or 
failed to take effective steps to prevent or rectify the mismanagement of the Blaise 
Financial Entities. 

Although the Defendants, in their Defence, denied the accusations and made 
Counterclaims, the Pleadings in the Blaise case no doubt reveal allegations of poor 
corporate governance, mismanagement and the possibility of fraud
doubt that these may have been
companies.37 

THERMOPLASTICS  

Thermoplastics (Ja.) Limited (In Receivership) v Jean
Trust Ltd.38 

The Plaintiff was a company incorporated under the 
into receivership in 1998. 
Plaintiff and received a salary for his services as President of the Plaintiff
Defendant was a company registered under the Companies Act.

1. The 1st Defendant breached his fiduciary duty to the company by causing 
and/or allowing the Plaintiff to enter into a fraudulent transfer of property to 
the 1st Defendant, without any benefit accruing to the Plaintiff and at a time 
when the Plaintiff was suff

2. The 1st Defendant, in addition to the salary and emoluments to which he 
was entitled, received various sums from the Plaintiff which he has failed 
and/or refused to pay and used fraudulent means to conceal the true 
destination of the funds.

It was held that the 1st Defendant was in breach of his fiduciary duty to the 
Plaintiff and that the 1st Defendant had to pay the sums of money had and received 
damages and account for any profit derived directly or indirectly as a result of his 
breach of fiduciary duty. An ord
the property, which was fraudulently transferred to the 1
Plaintiff. 

                                        

37 See also Wilberne Persaud, 
(iUniverse, Inc. 2006) 28-32.

 

38 Suit No. T-068 of 1998 
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Merchant Bank Directors and the 8th Defendant and each of them acted 
fraudulently in a number of particulars. 

Mismanagement and Insolvency 

he Merchant Bank Directors, the Consolidated Holdings Directors and Build
Society Directors , in breach of their fiduciary duties and in abuse of their powers, 
mismanaged or caused to be mismanaged, or acquiesced in the mismanagement or 
failed to take effective steps to prevent or rectify the mismanagement of the Blaise 

Although the Defendants, in their Defence, denied the accusations and made 
he Pleadings in the Blaise case no doubt reveal allegations of poor 

corporate governance, mismanagement and the possibility of fraud. There
doubt that these may have been dominant factors in the collapse of the Blaise 

Thermoplastics (Ja.) Limited (In Receivership) v Jean-Marie Desulme and Washington 

The Plaintiff was a company incorporated under the Companies Act which went 
. The 1st Defendant was a director and employee of the 

Plaintiff and received a salary for his services as President of the Plaintiff
Defendant was a company registered under the Companies Act. 

Defendant breached his fiduciary duty to the company by causing 
and/or allowing the Plaintiff to enter into a fraudulent transfer of property to 

Defendant, without any benefit accruing to the Plaintiff and at a time 
when the Plaintiff was suffering substantial losses and was insolvent.

Defendant, in addition to the salary and emoluments to which he 
was entitled, received various sums from the Plaintiff which he has failed 
and/or refused to pay and used fraudulent means to conceal the true 
destination of the funds. 

Defendant was in breach of his fiduciary duty to the 
Defendant had to pay the sums of money had and received 

damages and account for any profit derived directly or indirectly as a result of his 
An order was also made that the 1st Defendant transfer 

the property, which was fraudulently transferred to the 1st Defendant, back to the 

                                           

See also Wilberne Persaud, Jamaica Meltdown: Indigenous Financial Sector Crash 1996
32. 
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Defendant and each of them acted 

he Merchant Bank Directors, the Consolidated Holdings Directors and Building 
Society Directors , in breach of their fiduciary duties and in abuse of their powers, 
mismanaged or caused to be mismanaged, or acquiesced in the mismanagement or 
failed to take effective steps to prevent or rectify the mismanagement of the Blaise 

Although the Defendants, in their Defence, denied the accusations and made 
he Pleadings in the Blaise case no doubt reveal allegations of poor 

There is little 
dominant factors in the collapse of the Blaise 

Marie Desulme and Washington 

Companies Act which went 
The 1st Defendant was a director and employee of the 

Plaintiff and received a salary for his services as President of the Plaintiff. The 2nd 

Defendant breached his fiduciary duty to the company by causing 
and/or allowing the Plaintiff to enter into a fraudulent transfer of property to 

Defendant, without any benefit accruing to the Plaintiff and at a time 
ering substantial losses and was insolvent. 

Defendant, in addition to the salary and emoluments to which he 
was entitled, received various sums from the Plaintiff which he has failed 
and/or refused to pay and used fraudulent means to conceal the true 

Defendant was in breach of his fiduciary duty to the 
Defendant had to pay the sums of money had and received 

damages and account for any profit derived directly or indirectly as a result of his 
Defendant transfer 

Defendant, back to the 

Jamaica Meltdown: Indigenous Financial Sector Crash 1996 
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The blatant mismanagement in the Thermoplastics case leads to the conclusion, 
that even for some private companie
mismanagement were dominant factors which may have contributed to their 
demise. 

APPENDIX II: REFORM
Since the end of the 1990s 
enacted and additional regulations
mismanagement and misconduct

• The Insurance Act and Regulations 2001

• The Pensions Act 2004

• Financial Institutions Act 1992 (amended 1997, 2002, 2004) and the 
Financial Institutions (Cap

• The Banking Act 1992 (amended 1997, 2002, 2004) and The Banking 
(Capital Adequacy) Regulations 2004

• The Bank of Jamaica Act 1960 (amended 1992, 1994, 1995, 2001, 2001, 
2004, 2005) and The Bank of Jamaica (Building Societies)
(amended 2005) 

• The Companies Act 2004

• The Building Societies Act 1897 (amended 1995, 2002, 2004) and 
Regulations 

• Financial Services Commission Regulations

• Jamaica Stock Exchange Rules

• The PSOJ Corporate Governance Code

These reforms have heightened the regulatory environment in which companies 
operate, encouraged a new business culture by legal and moral suasion, created 
checks on corporate management and increased the flow of information.

These reform initiatives appear to have borne frui
repeat of the financial sector collapse, even in light of the global recession
however is not conclusive, as there are currently very few indigenous financial 
institutions and the foreign financial institutions, which are
follow rigorous guidelines emanating from their parent companies.

New challenges have now emerged as evidenced by the proliferation of alleged Ponzi 
Schemes through Unregulated Financial Organizations (UFOs) resulting in massive 
losses to “investors”. This needs to be addressed as a matter of urgency.
Notwithstanding these reform initiatives which address the company as a going 
concern, it has been recognized that reform in mechanisms for corporate rescue is 
outstanding and a modern insolv
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The blatant mismanagement in the Thermoplastics case leads to the conclusion, 
that even for some private companies, poor corporate governance and
mismanagement were dominant factors which may have contributed to their 

EFORM 
the end of the 1990s financial crisis, more stringent legislation has been 

additional regulations implemented to address the threat of corporate 
mismanagement and misconduct. The most notable measures are: 

The Insurance Act and Regulations 2001 

The Pensions Act 2004 

Financial Institutions Act 1992 (amended 1997, 2002, 2004) and the 
Financial Institutions (Capital Adequacy) Regulations 2004 

The Banking Act 1992 (amended 1997, 2002, 2004) and The Banking 
(Capital Adequacy) Regulations 2004 

The Bank of Jamaica Act 1960 (amended 1992, 1994, 1995, 2001, 2001, 
2004, 2005) and The Bank of Jamaica (Building Societies) Regulations 1995 

The Companies Act 2004 

The Building Societies Act 1897 (amended 1995, 2002, 2004) and 

Financial Services Commission Regulations 

Jamaica Stock Exchange Rules 

The PSOJ Corporate Governance Code 

heightened the regulatory environment in which companies 
operate, encouraged a new business culture by legal and moral suasion, created 
checks on corporate management and increased the flow of information.

These reform initiatives appear to have borne fruit, in that there has been no 
repeat of the financial sector collapse, even in light of the global recession
however is not conclusive, as there are currently very few indigenous financial 
institutions and the foreign financial institutions, which are mainly Canadian, 
follow rigorous guidelines emanating from their parent companies. 

New challenges have now emerged as evidenced by the proliferation of alleged Ponzi 
Schemes through Unregulated Financial Organizations (UFOs) resulting in massive 

This needs to be addressed as a matter of urgency.
Notwithstanding these reform initiatives which address the company as a going 
concern, it has been recognized that reform in mechanisms for corporate rescue is 
outstanding and a modern insolvency regime is needed. 
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The blatant mismanagement in the Thermoplastics case leads to the conclusion, 
s, poor corporate governance and 

mismanagement were dominant factors which may have contributed to their 

, more stringent legislation has been 
nted to address the threat of corporate 

Financial Institutions Act 1992 (amended 1997, 2002, 2004) and the 

The Banking Act 1992 (amended 1997, 2002, 2004) and The Banking 

The Bank of Jamaica Act 1960 (amended 1992, 1994, 1995, 2001, 2001, 
Regulations 1995 

The Building Societies Act 1897 (amended 1995, 2002, 2004) and 

heightened the regulatory environment in which companies 
operate, encouraged a new business culture by legal and moral suasion, created 
checks on corporate management and increased the flow of information. 

t, in that there has been no 
repeat of the financial sector collapse, even in light of the global recession. This 
however is not conclusive, as there are currently very few indigenous financial 

mainly Canadian, 

New challenges have now emerged as evidenced by the proliferation of alleged Ponzi 
Schemes through Unregulated Financial Organizations (UFOs) resulting in massive 

This needs to be addressed as a matter of urgency. 
Notwithstanding these reform initiatives which address the company as a going 
concern, it has been recognized that reform in mechanisms for corporate rescue is 


